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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 
 
FOOTPRINT POWER SALEM HARBOR 
DEVELOPMENT LP, et al.,1 
 
 Debtors. 

Chapter 11 
 
Case No. 22-10239 (    ) 
 
(Joint Administration Requested) 

 
DECLARATION OF JOHN R. CASTELLANO 

IN SUPPORT OF CHAPTER 11 PETITIONS AND FIRST DAY PLEADINGS 

Pursuant to 28 U.S.C. § 1746, I, John R. Castellano, do hereby declare, under 

penalty of perjury, the following to the best of my information, knowledge, and belief: 

1. I am the Chief Restructuring Officer for Footprint Power Salem Harbor 

Development LP (“DevCo”), a Delaware limited partnership, and its debtor affiliates (each, 

a “Debtor” and, collectively, the “Debtors” or the “Company”).  I am over the age of 18 and 

authorized to submit this declaration (this “Declaration”) on behalf of the Debtors in the 

above-captioned chapter 11 cases (the “Chapter 11 Cases”).  If called as a witness, I would testify 

competently to the facts set forth in this Declaration. 

2. I am a Managing Director with AP Services, LLC (“APS”), the Debtors’ 

proposed financial advisor.  In November 2021, the Debtors engaged an affiliate of APS to provide 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are as follows: Footprint Power Salem Harbor Development LP (1360); Highstar Footprint Holdings GP, 
LLC (2253); Highstar Footprint Power Holdings L.P. (9509); Footprint Power Salem Harbor FinCo GP, LLC 
(N/A); Footprint Power Salem Harbor FinCo, LP (9219); and Footprint Power SH DevCo GP LLC (9008).  The 
location of the Debtors’ service address is: c/o Tateswood Energy Company, LLC, 480 Wildwood Forest Drive, 
Suite 475, Spring, Texas 77380.  The Debtors have used the words “Footprint Power” and its associated logo in 
their names pursuant to a license (the “License”) granted by the trademark owner Footprint Power Holdings, LLC 
(the “Trademark Licensor”).  The License was terminated in accordance with the governing License agreement 
shortly before the commencement of these chapter 11 cases.  Accordingly, to avoid and/or mitigate any alleged 
claims the Trademark Licensor may assert against the estates, the Debtors will no longer be utilizing the 
“Footprint” logo and, as part of their “first-day” motions, are seeking authorization to change the respective 
Debtors’ names that will be utilized in connection with these chapter 11 cases. 
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certain financial advisory services.  In December 2021, I was appointed Chief Restructuring 

Officer of DevCo and each of the other Debtors and, in connection therewith, APS was retained 

by the Debtors to provide interim management services, which engagement supersedes and 

replaces the prior engagement of APS’s affiliate. 

3. I hold a bachelor’s degree in Accounting from DePaul University and a 

master’s degree in Management, Finance, and Strategy from the Kellogg School of Management 

at Northwestern University.  I have nearly thirty (30) years of industry experience, with areas of 

expertise in business plan development, contingency planning, and creditor negotiations.  In 

addition, I have over 25 years of financial restructuring and bankruptcy-related experience and 

over 23 years of experience with APS.  I have served as a Managing Director in APS’s Turnaround 

& Restructuring Group since 2007.  Prior to joining APS, I worked at Ernst & Young LLP in its 

Assurance practice as an auditor, and in its Consulting practice focusing on restructuring advisory 

services. 

4. APS specializes in designing and implementing business turnarounds, 

assisting companies with the administration of the bankruptcy process, and providing interim crisis 

management, among other things.  APS provides these services for companies throughout the 

energy and power generation sectors and has an intimate understanding of the economic, 

regulatory, operational, strategic, and financial factors that drive these businesses.  APS’s prior 

experience includes a range of activities and services targeted at restructuring, stabilizing, and 

improving a company’s financial position.  These services have historically included, among other 

things: (a) providing executive leadership to financially distressed companies; (b) developing or 

validating forecasts, business plans, and related assessments of a business’s strategic position; 

(c) monitoring and managing cash, cash flow, and supplier relationships; (d) assessing and 
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recommending cost reduction strategies; and (e) designing and negotiating financial restructuring 

packages. 

5. As a result of my role and experience with the Debtors, my review of 

relevant documents, and my discussions with members of the Debtors’ asset manager, Tateswood 

Energy Company, LLC, and other individuals who manage the Debtors’ day-to-day business 

operations and affairs, I am familiar with the Debtors’ day-to-day operations, business affairs, and 

books and records.  Except as otherwise noted, I have personal knowledge of the matters set forth 

herein.  Except as otherwise stated, all facts set forth in this Declaration are based on my personal 

knowledge, my discussions with the Debtors’ asset manager and advisors, my review of relevant 

documents, or my opinion, based on my experience and knowledge of the Debtors’ operations and 

financial condition.  In making this Declaration, I have relied in part on information and materials 

that the Debtors’ personnel, agents, and advisors have gathered, prepared, verified, and provided 

to me, in each case, under my supervision, at my direction, and for my use in preparing this 

Declaration. 

6. On March 23, 2022 (the “Petition Date”), each Debtor filed a voluntary 

petition for relief with the United States Bankruptcy Court for the District of Delaware 

(the “Court”) under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), 

thereby commencing the Chapter 11 Cases.  The Debtors intend to operate their business and 

manage their properties as debtors in possession during the pendency of the Chapter 11 Cases. 

7. The Debtors commenced these Chapter 11 Cases to implement a 

comprehensive financial restructuring through a pre-arranged chapter 11 plan of reorganization 

(the “Plan”), the terms of which are set forth in the Restructuring Support Agreement attached 

hereto as Exhibit B (as may be amended, modified, or supplemented from time to time, 
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the “RSA”).  Pursuant to the RSA, the Debtors, the Consenting Lenders (as defined in the RSA), 

and the Consenting Equity Parties (as defined in the RSA) agreed to support the restructuring 

transactions that will be set forth in the Plan.  As of the Petition Date, holders representing over 

80% of the aggregate principal amount of Secured Credit Facility Claims (defined below) are 

parties to the RSA.  Among other things, the Prepetition Secured Parties agreed to permit the 

Debtors to use cash collateral on a consensual basis to enable the Debtors to implement their 

restructuring process through confirmation and consummation of the Plan, including a 

continuation of a marketing process commenced prepetition for the sale of all or substantially all 

of the Debtors’ assets (described more fully below). 

8. The RSA contemplates implementation of either (a) a standalone 

restructuring transaction (the “Standalone Restructuring Transaction”) through which holders of 

Secured Credit Facility Claims would receive 100% of the equity of the reorganized Debtors on 

account of their Secured Credit Facility Claims or (b) a sale transaction (the “Sale Transaction”) 

through which all, or substantially all, of the Debtors’ assets would be sold and the proceeds 

generated therefrom would be distributed to the Debtors’ creditors in accordance with the absolute 

priority rule.  As set forth in the RSA, the Plan contemplates a “toggle” structure, whereby the 

Debtors will pursue consummation of the Standalone Restructuring Transaction simultaneously 

with the Sale Transaction (if any) to ultimately determine the outcome that would maximize value 

for the Debtors’ estates, and therefore should be consummated. 

9. The RSA also contemplates certain milestones (the “Milestones”) 

throughout the Chapter 11 Cases.  Consistent with the Milestones, the Debtors anticipate filing the 

Plan no later than twenty-eight (28) days following the Petition Date.  The Milestones were 

negotiated in good faith by the Debtors and the Consenting Stakeholders (as defined in the RSA) 
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and were a critical component of the agreement reached by the parties.  I understand from 

Houlihan, the Debtors’ proposed investment banker, that the Milestones were designed, among 

other things, to provide sufficient time for the Debtors to run a robust marketing and sales process 

to identify any available value-maximizing Sale Transaction, and enable the Debtors to 

consummate any such Sale Transaction through the Plan.  To the extent a viable and 

value-maximizing Sale Transaction does not materialize, the Debtors would be in a position to 

swiftly consummate the Standalone Restructuring Transaction pursuant to the Plan and emerge 

from chapter 11 expeditiously.  As such, I believe that the Milestones balance the Debtors’ need 

for immediate and ongoing access to cash collateral with the need for an expeditious and efficient 

restructuring of the Debtors’ indebtedness, while preserving the Debtors’ ability to pursue a 

value-maximizing chapter 11 plan, which may include a sale of the Debtors’ assets.  Accordingly, 

I believe that the Milestones are fair and reasonable under the circumstances and will provide the 

Debtors with sufficient time to effectively pursue a value-maximizing restructuring. 

10. This Declaration is submitted (a) to provide an overview of the Debtors and 

the Chapter 11 Cases and (b) in support of the Debtors’ chapter 11 petitions and “first day” 

motions (each a “First Day Motion”, and collectively, the “First Day Motions”), which have been 

filed to minimize the adverse effects of filing for chapter 11 protection and enhance the Debtors’ 

ability to maximize value for the benefit of all of the Debtors’ stakeholders. 

11. Part I of this Declaration describes the Debtors’ organizational structure, 

business operations, prepetition capital structure, and the history of the development of the 

Debtors’ natural gas-fired, combined-cycle electric generating station (the “Facility”) located in 

Salem, Massachusetts.  Part II describes the events and circumstances that triggered the 

commencement of these Chapter 11 Cases, including negotiation of the RSA and the consensual 
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use of cash collateral contemplated thereunder.  Finally, Part III sets forth the relevant facts in 

support of the First Day Motions and summarizes the relief requested thereby. 

I. General Background 

A. The Debtors’ Organizational Structure 

12. As reflected in the Organizational Chart attached hereto as Exhibit A, 

DevCo and five (5) of its affiliates are Debtors in these Chapter 11 Cases.  The Debtors include: 

(a) DevCo:  DevCo, a Delaware limited partnership that was formed to 
develop, own, and operate the Facility, and is the borrower under the Credit 
Agreement (as defined below); 

(b) DevCo GP:  Footprint Power SH DevCo GP LLC (“DevCo GP”), a 
Delaware limited liability company, that owns 100% of the general 
partnership interests in DevCo and is a pledgor under the Credit Facility (as 
defined below); 

(c) FinCo:  Footprint Power Salem Harbor FinCo, LP (“FinCo”), a Delaware 
limited partnership, that owns 100% of the limited partnership interests in 
DevCo and 100% of the membership interests in DevCo GP, and is a 
pledgor under the Credit Facility; 

(d) FinCo GP:  Footprint Power Salem Harbor FinCo GP, LLC (“FinCo GP”), 
a Delaware limited liability company, that owns 100% of the general 
partnership interests in FinCo; 

(e) TopCo:  Highstar Footprint Power Holdings L.P. (“TopCo”), a Delaware 
limited partnership, that owns 100% of the limited partnership interests in 
FinCo and 100% of the membership interests in FinCo GP; and 

(f) TopCo GP:  Highstar Footprint Holdings GP, LLC (“TopCo GP”), a 
Delaware limited liability company, that owns 100% of the general 
partnership interests in TopCo. 

13. Currently, the same board of managers resides at each of TopCo GP and 

DevCo GP and is referred to herein as the “Board”.  The business and affairs of each of TopCo 

GP and DevCo GP are generally managed by or under the direction of the Board.  Each of the 

other Debtors is managed by its general partner or its sole member, as applicable. 

Case 22-10239    Doc 9    Filed 03/24/22    Page 6 of 101



 

7 

29210757.1 

B. The Debtors’ Business 

14. DevCo owns and operates the Facility, a 674 MW natural gas-fired 

combined-cycle electric power plant located in Salem, Massachusetts.  The Facility, located along 

Salem Harbor, is a more efficient and environmentally responsible replacement of a previous 

coal-fired power plant located at the same site. 

15. DevCo generates revenue by selling energy, capacity, and ancillary services 

from the Facility through ISO New England Inc. (“ISO-NE”), the not-for-profit organization that 

manages New England’s electrical grid and its competitive wholesale market.  DevCo sells its 

electricity into the ISO-NE wholesale electricity market through scheduling services offered by its 

energy manager, EDF Trading North America, LLC (“EDF”).  DevCo receives so-called “capacity 

revenues” pursuant to ISO-NE Forward Capacity Auctions.  Capacity revenue consists of 

payments from ISO-NE in exchange for keeping the Facility available to produce energy 

(regardless of whether or not energy is actually needed or produced).  For the year ended 

December 31, 2021, DevCo recognized energy revenues of approximately $47.5 million and 

capacity revenues of approximately $147.7 million.   

16. DevCo’s ability to procure competitively-priced natural gas for the Facility 

is essential for its electrical energy production.  DevCo purchases natural gas primarily through 

EDF, most of which is delivered to the Facility through a pipeline owned and operated by 

Algonquin Gas Transmission, LLC (“Algonquin”) pursuant to a firm transportation service 

agreement.  DevCo also purchases natural gas from DTE Energy Co. and other suppliers. 

17. DevCo’s principal assets consist of the real property, including the fixtures 

and improvements thereon, and the equipment, in each case, comprising the Facility.  In addition 

to its operational contracts, as of the Petition Date, DevCo also has a lease agreement with 

Philson LP to lease certain warehouse space and loading docks located near the Facility in Salem, 
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Massachusetts, where DevCo stores essential materials and replacement parts utilized in 

connection with the operation of the Facility. 

18. In connection with its ownership and operation of the Facility, DevCo is a 

party to that certain Payment In Lieu of Tax Agreement (the “PILOT Agreement”), dated as of 

December 16, 2014, with the City of Salem, Massachusetts.  Pursuant to the PILOT Agreement, 

the Debtors pay scheduled amounts to the City of Salem on a quarterly basis in lieu of regular real 

and personal property taxes related to the Facility.  The term of the PILOT Agreement runs through 

June 30, 2032.  In 2021, the Debtors paid the City of Salem approximately $5.1 million pursuant 

to the PILOT Agreement.  The next quarterly payment under the PILOT Agreement is due by no 

later than May 1, 2022. 

19. In addition to the PILOT Agreement, DevCo is a party to that certain 

Community Benefits Agreement (the “Community Benefits Agreement”), dated as of 

December 16, 2014, by and among DevCo, Footprint Power Salem Harbor Real Estate LP, and 

the City of Salem, Massachusetts.  Pursuant to the Community Benefits Agreement, the Debtors 

make scheduled payments to the City of Salem to support community programs and initiatives, 

including, among other things, infrastructure improvements, environmental initiatives, and 

educational programs for local schools.  The term of the Community Benefits Agreement runs 

through June 30, 2032.  In 2021, the Debtors paid approximately $335,000 pursuant to the 

Community Benefits Agreement.   

20. DevCo is the only Debtor with business operations.  Other than DevCo, 

each Debtor’s assets consist solely of its membership or partnership interests, as applicable, in its 

subsidiaries. 
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C. Management and Operation of the Debtors’ Business 

21. The Debtors have no employees, but the Facility operates through 

arm’s-length executory contracts with independent third-party service providers that are essential 

to the Facility’s operation and revenue generation, including, without limitation: 

(a) AMA: The Asset Management Agreement dated as of December 14, 2020 
(as amended from time to time, the “AMA”), by and among DevCo and 
Tateswood Energy Company, LLC (“Tateswood”).  Management, 
accounting, operational and financial reporting, and administrative services 
are provided by Tateswood pursuant to the AMA.  Tateswood personnel 
providing management services to the Debtors are located primarily in 
Houston, Texas.  Pursuant to the AMA, DevCo pays Tateswood a fee of 
approximately $85,000 per month (escalated annually) for its services. 

(b) NAES Agreement: Day-to-day operations and maintenance services at the 
Facility are provided by NAES Corporation (“NAES”) pursuant to an O&M 
Services Agreement dated as of May 12, 2016 (as amended from time to 
time, the “NAES Agreement”).  Pursuant to the NAES Agreement, DevCo 
pays NAES an annual fee of approximately $325,000 (escalated annually) 
for its services, as well as additional amounts on a monthly basis.  Such 
amounts include reimbursement of wages paid by NAES to personnel who 
manage and operate the Facility on a day-to-day basis.  During the year 
ended December 31, 2021, DevCo paid NAES approximately $7.2 million 
pursuant to the NAES Agreement (inclusive of the annual fee). 

(c) EMA:  EDF Trading North America, LLC (“EDF”) provides the Debtors 
with energy management services pursuant to an Energy Management 
Agreement dated as of August 22, 2019 (as amended from time to time, 
the “EMA”), including power management, fuel management, scheduling, 
capacity management, emission management, and related administrative 
and reporting services.  Pursuant to the EMA, EDF also assists the Debtors 
in bidding into the ISO-NE capacity markets and developing bid strategies.  
During the year ended December 31, 2021, DevCo paid EDF approximately 
$359,000 in fees pursuant to the EMA. 

(d) CMA: DevCo obtains commercial management services from Clone 
Capital LLC (“Clone Capital”) pursuant to a Commercial Management 
Services Agreement dated as of December 15, 2020 (as amended from time 
to time, the “CMA”).  DevCo pays a fee of $20,000 per month plus certain 
reimbursable expenses for such services.  Clone Capital’s services include 
contract negotiation and procurement, including in connection with natural 
gas arrangements, commodity hedging, swaps, and other commercial 
services that are essential to DevCo’s operations.  To properly incentivize 
Clone Capital, success fees may also be earned by Clone Capital under the 
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CMA based on successful execution of certain commercial transactions that 
increase the Facility’s revenue generation and energy margin.  Such success 
fees, if any, are measured and computed following the end of the applicable 
performance period and paid in arrears. 

(e) CSA: DevCo is party to a Contractual Service Agreement dated as of 
January 6, 2015 (as amended from time to time, the “CSA”) with General 
Electric International Inc. (“GE”) pursuant to which GE provides major 
maintenance services, including refurbishment and replacement of parts for 
the Facility’s gas and steam turbine generators and related equipment.  
During the year ended December 31, 2021, DevCo paid GE approximately 
$2.8 million pursuant to the CSA.  DevCo’s obligations under the CSA are 
secured by a $4.75 million cash collateralized letter of credit (the “CSA 
LC”) issued by the Prepetition Agent (defined below) for the benefit of GE. 

(f) WSA: DevCo is party to a Water Solutions Agreement dated as of May 16, 
2016 (as amended from time to time, the “WSA”) with GE Mobile Water, 
Inc. (“GE Mobile”) pursuant to which GE Mobile provides water treatment 
equipment, operation and maintenance services, including provisioning of 
labor and materials.  DevCo currently pays GE Mobile approximately 
$28,000 per month (escalating annually) pursuant to the WSA. 

22. The services provided by the Debtors’ counterparties to the above 

agreements in the ordinary course of business are essential to the ongoing operation of the Facility.  

As of the Petition Date, the Debtors are current on amounts due and payable under the AMA, the 

NAES Agreement, the EMA, and the WSA, respectively, and there are no outstanding or accrued 

balances owed to the Debtors’ counterparties under these agreements.  In addition, while the 

Debtors believe they are current on amounts due and payable under the CSA, certain accrued but 

uninvoiced amounts may exist as of the Petition Date.2  Finally, with respect to the CMA, certain 

success fees may have been earned but remain unpaid as of the Petition Date.3 

                                                 
2  The Debtors believe that any such accrued amounts that may remain outstanding as of the Petition Date do not 

exceed the amount of the CSA LC. 
3 The Debtors are not seeking relief to pay any accrued but unpaid prepetition amounts owed under the CMA 

through the First Day Motions.  However, the Debtors reserve all rights to seek relief to pay prepetition amounts, 
assume the CMA, and/or seek any other relief with respect to the CMA in the future. 
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D. The Prepetition Credit Agreement 

23. As of the Petition Date, the Debtors have outstanding funded debt 

obligations in the aggregate principal amount of approximately $290 million under a single credit 

facility (the “Credit Facility”) documented pursuant to that certain Credit Agreement (as amended, 

supplemented, restated, or otherwise modified from time to time, the “Credit Agreement,” and 

collectively, with any other agreements and documents executed or delivered in connection 

therewith, each as may be amended, restated, amended and restated, supplemented, or otherwise 

modified prior to the Petition Date, the “Loan Documents”), dated as of January 9, 2015, by and 

among DevCo, as Borrower, MUFG Union Bank, N.A., as Administrative Agent, Collateral 

Agent, and Depositary Bank (“MUFG” or the “Prepetition Agent”), the lenders party thereto 

(collectively, the “Prepetition Lenders,” and together with the Prepetition Agent, the “Prepetition 

Secured Parties”), and the other parties thereto.  The stated maturity date under the Credit 

Agreement is December 31, 2022. 

24. The Credit Facility originally provided for a $600 million term loan facility 

(the “Term Loans”), a $120 million letter of credit facility, and a $10 million working capital 

facility.  In December 2019, the Credit Agreement was amended to, among other things, terminate 

the working capital facility commitment, terminate the letter of credit commitments in excess of 

$49.92 million, convert the loans thereunder from construction loans to term loans, and waive 

certain existing events of default (such amendment, the “Term Conversion Amendment”).4  As of 

the Petition Date, the total outstanding principal amount of the Term Loans (inclusive of 

capitalized interest) is approximately $290 million.  In addition, as of the Petition Date, the 

                                                 
4 In project finance parlance, this transaction is referred to as a “term conversion.”  Generally, term conversion of 

a project finance facility occurs following achievement of substantial completion of a project. 
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aggregate face amount of the Debtors’ two undrawn outstanding letters of credit totals $46.35 

million (collectively, with the Term Loans and any accrued and unpaid fees, expenses, interest, 

swap termination payments, and other obligations under the Credit Agreement, the “Secured 

Obligations”).5 

25. Pursuant to that certain Security Agreement (as amended, supplemented, 

restated, or otherwise modified from time to time, the “Security Agreement”), dated as of 

January 9, 2015, by and among DevCo and the Prepetition Agent, DevCo pledged substantially all 

of DevCo’s assets as collateral under the Credit Facility, and granted the Prepetition Agent a 

mortgage covering the real property where the Facility is located, including all fixtures and 

improvements thereon.  In addition, pursuant to that certain Pledge Agreement (as amended, 

supplemented, restated, or otherwise modified from time to time, the “Pledge Agreement”), dated 

as of January 9, 2015, by and among DevCo, DevCo GP, FinCo, and the Prepetition Agent, as 

additional collateral supporting the Secured Obligations, (a) DevCo GP pledged its 100% general 

partnership interest in DevCo as collateral, (b) FinCo pledged its 100% limited partnership interest 

in DevCo as collateral, and (c) FinCo pledged its 100% membership interest in DevCo GP as 

collateral. 

26. DevCo is also party to that certain Depositary Agreement (as amended, 

supplemented, restated, or otherwise modified from time to time, the “Depositary Agreement”), 

dated as of January 9, 2015, by and among DevCo and the Prepetition Agent, pursuant to which 

DevCo is required to maintain substantially all of its bank accounts with MUFG.  The Depositary 

Agreement governs contributions to and withdrawals from such bank accounts, including requiring 

                                                 
5 As of the Petition Date, the Debtors maintain two letters of credit, the CSA LC described above and the Gas 

Lateral Letter of Credit (as defined in the Credit Agreement) issued by BNP Paribas in the amount of $41.6 
million to support the Debtors’ obligations to Algonquin. 
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substantially all of the Debtors’ cash receipts to be deposited into specified accounts held at MUFG 

and subject to the terms of the Depositary Agreement. 

27. The Prepetition Secured Parties’ and other parties’ rights and remedies with 

respect to the collateral pledged under the Credit Facility (collectively, the “Collateral”) are set 

forth in that certain Collateral Agency and Intercreditor Agreement (as amended, supplemented, 

restated, or otherwise modified from time to time, the “Intercreditor Agreement”), dated as 

January 9, 2015, by and among DevCo, the Prepetition Agent, and the swap representatives party 

thereto. 

28. Additionally, in connection with the Credit Facility, DevCo is also party to 

that certain Completion Equity Contribution Agreement (as amended, supplemented, restated, or 

otherwise modified from time to time, the “CECA”), dated as of November 30, 2018, by and 

among DevCo, OCM-HighStar Footprint Aggregator LLC (“OCM-Aggregator”), and the 

Prepetition Agent.  OCM-Aggregator is a non-Debtor affiliate that holds 100% of the membership 

interests in TopCo GP and 100% of the Class A limited partnership interests in TopCo.  The equity 

interests in OCM-Aggregator are indirectly wholly-owned by certain funds that are managed 

and/or advised by Oaktree Capital Management L.P.  Pursuant to the CECA, OCM-Aggregator 

agreed to provide up to approximately $23 million in equity contributions to DevCo, subject to 

certain conditions as set forth in the CECA. 

E. History and Development of the Facility 

29. DevCo was formed to develop, own, finance, construct, operate, and 

maintain the Facility.  To construct the Facility, DevCo entered into that certain Engineering, 

Procurement and Construction Contract (as amended from time to time, the “EPC Contract”), 

dated as of December 2, 2014, with Iberdrola Energy Projects, Inc. (“IEP”).  The EPC Contract 

was a turnkey, fixed-price, date-certain contract.  Pursuant to the EPC Contract, IEP agreed to 
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construct the Facility and meet a guaranteed substantial completion date of May 31, 2017 for a 

lump sum price of approximately $702.1 million.  In connection with the EPC Contract, a 

performance letter of credit (the “Performance LC”) in the amount of approximately 

$140.9 million was arranged for by IEP and issued in favor of DevCo. 

30. The acquisition, construction, and development of the Facility was funded 

by the secured debt financing provided under the Credit Agreement and by over $376 million of 

equity financing from the Company’s equity holders.  Importantly, in connection with the 

development of this Facility, the ISO-NE provided the Company with a capacity award under the 

ISO-NE’s tariff (the “Capacity Award”), pursuant to which the ISO-NE would pay the Company 

certain rates from June 1, 2017 through and including May 31, 2022 (the “Capacity Award 

Period”) for the Company standing ready to deliver a certain level of capacity to the New England 

electrical grid when needed during the Capacity Award Period.  Specifically, the Facility’s 674 

MW of capacity cleared ISO-NE’s FCA Number 7 at $14.99 per kilowatt-month, escalated 

annually, for the Capacity Award Period.  As of the Petition Date, the current capacity award rate 

is $18.69 per kilowatt-month.  In contrast, the current market capacity rates are approximately 

$4.63 per kilowatt-month.6  During the first four years of the Capacity Award Period, the capacity 

payments thereunder have been materially larger than the energy revenue the Company has been 

able to generate from selling electricity into the ISO-NE wholesale electricity market at prevailing 

market rates.  For example, in 2021, the Company generated approximately $147.7 million in 

revenues from capacity payments and $47.5 million in revenues from electricity sales.  Obtaining 

the Capacity Award was a key incentive for the development of the Facility.  In order to remain 

                                                 
6  The $4.63 per kilowatt-month figure is based on the clearing price for ISO-NE’s FCA Number 12, which covers 

the period from July 1, 2021 through June 30, 2022. 
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eligible for the Capacity Award, the Facility was required to be online by no later than May 31, 

2018.   

31. During construction of the Facility, numerous disputes arose between 

DevCo and IEP concerning changes, added costs, delays, and inefficiencies.  I understand that as 

the construction progressed, it became clear that IEP had “seriously underbid” the contract and 

was unable and unprepared to complete the Facility, committing errors in “design, contracting, 

procurement, and execution.”7  Those errors included “poor subcontracting and labor 

practices/assumptions, poor performance by its most critical design and construction 

subcontractors, and project management shortfalls.”8 

32. I understand that the material delays as compared to the deadlines set forth 

in the EPC Contract resulted from IEP’s mishandling of the project.  I understand that the primary 

delay arose in the construction of the power island—the central collection of generators and 

equipment that the Facility would use to produce power.9  IEP’s chosen engineering firm suffered 

“delays and poor overall performance” in delivering design documents, causing IEP to switch to a 

different engineering firm mid-project.10  IEP also suffered problems with several of its major 

construction subcontractors.11  I further understand that those problems were significantly 

exacerbated by IEP’s own “project management issues,” including (a) its decision to plan the 

project with a 40-hour workweek that was insufficient to attract labor in the tight, union-controlled 

                                                 
7  See Final Award, dated October 15, 2021, In the Matter of Arbitration Between Iberdrola Energy Projects, Inc., 

Claimant/Counterclaim Respondent, and Footprint Power Salem Harbor Development, LP, 
Respondent/Counterclaimant, International Centre for Dispute Resolution, ICDR Case No. 01-18-0001-6009, 
pp. 2–3 (the “Arbitration Award”). 

8  Id. 
9  Id. at 26. 
10  Id. 
11  Id. 
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Massachusetts labor market, (b) its entire procurement approach and procurement execution, and 

(c) its commercial decisions to deal with underperforming subcontractors on a time-and-materials 

basis.12  Alongside these problems, though IEP bid the project as a lump-sum endeavor, I 

understand that IEP soon discovered that it would require significantly greater material quantities 

to complete the project, resulting not just in increased costs but also in increased site congestion 

and decreased productivity.13  I understand that these delays ultimately left the project 319 days—

nearly eleven (11) months—behind schedule.14  Due to the multiple issues described above, among 

other reasons, DevCo made the determination to declare a default under the EPC Contract and 

terminate such contract. 

33. On April 15, 2018, DevCo terminated the EPC Contract pursuant to and in 

accordance with its terms.  DevCo subsequently entered into a contract with a third-party to 

complete construction of the Facility on a time-and-materials basis for actual costs and expenses 

reasonably incurred.  The Facility began commercial operations on May 31, 2018. 

34. In connection with the termination of the EPC Contract, DevCo sought to 

draw down the Performance LC.  Before payment was made to DevCo by the issuing bank under 

the Performance LC, however, IEP commenced arbitration proceedings pursuant to the dispute 

resolution provisions of the EPC Contract.  DevCo’s entitlement to draw down the Performance 

LC was subsequently litigated during the arbitration proceedings.  Ultimately, the arbitration panel 

(the “Arbitration Panel”) ruled that DevCo could draw down the Performance LC and, on 

February 20, 2019, DevCo drew on the Performance LC in the amount of approximately $140.9 

                                                 
12  Id. 
13  Id. at 27. 
14  Id. at 2. 
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million.  As required under the terms of the Depositary Agreement, such funds were deposited into 

an account held by DevCo at MUFG. 

F. Initial Events of Default Under the Credit Agreement 

35. The delays in completing construction of the Facility in accordance with the 

EPC Contract and ensuing arbitration between DevCo and IEP resulted in the occurrence of certain 

Events of Default (as defined in the Credit Agreement) under the Credit Agreement, and 

amendments to the Credit Agreement over the course of several years. 

36. First, prior to termination of the EPC Contract, on April 3, 2018, IEP 

recorded a Notice of Contract with the registry of deeds in Southern Essex County in 

Massachusetts asserting a mechanic’s lien (the “IEP Asserted Lien”) in the amount of 

approximately $327.7 million related to amounts IEP asserted were due from the Company to IEP 

under the EPC Contract.15  The recording of the IEP Asserted Lien constituted an Event of Default 

under the Credit Agreement.  The Debtors notified the Prepetition Agent of this Event of Default 

on April 4, 2018. 

37. In addition, beginning in late 2017 and over the course of 2018, the 

Prepetition Secured Parties and DevCo entered into a series of amendments to extend deadlines 

under the Credit Agreement tied to the completion of the Facility.  For example, on December 22, 

2017, the parties entered into an amendment to extend the original definition of “Date Certain” 

from December 31, 2017 to April 30, 2018.  Absent such amendment, an Event of Default would 

have occurred under the Credit Agreement due to the failure to achieve term conversion by 

December 31, 2017.  Similarly, on April 30, 2018, the parties entered into an amendment to extend 

                                                 
15  The Debtors reserve all rights to challenge what amounts owing to IEP, if any, may properly be within the scope 

of any mechanic’s lien asserted by IEP against the Facility under Massachusetts law. 
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the definition of “Date Certain” from April 30, 2018 to May 31, 2018, which date would be 

automatically extended to June 30, 2018, subject to the occurrence of certain conditions.  Absent 

such amendment, an Event of Default would have occurred under the Credit Agreement due to the 

failure to achieve term conversion by April 30, 2018. 

38. In December 2019, in connection with the Term Conversion Amendment, 

the Prepetition Secured Parties agreed to waive the Event of Default resulting from the IEP 

Asserted Lien and all other then-existing Events of Default. 

39. Following the Term Conversion Amendment, in 2020, several additional 

Events of Default occurred under the Credit Agreement.  On December 20, 2020, the Prepetition 

Agent delivered a notice of default to the Debtors related to certain covenant defaults under the 

Credit Agreement.  Thereafter, the Prepetition Agent delivered additional notices of default to the 

Debtors on June 18, 2021 and October 7, 2021, respectively, related to subsequent covenant 

defaults that had ripened into Events of Default (the Events of Default not otherwise cured or 

waived prior to October 7, 2021, the “Initial Events of Default”).  Notwithstanding the occurrence 

of the Initial Events of Default, the Debtors continued to make timely payment to the Prepetition 

Agent with respect to all accrued interest, amortization amounts, and fees when due under the 

Credit Agreement.  While the Prepetition Agent did not take any immediate action to exercise 

remedies against the Debtors related to the Initial Events of Default, the Prepetition Agent did 

expressly reserve, and did not waive, its rights and remedies under the Loan Documents with 

respect to such Initial Events of Default. 

G. IEP Arbitration and Related Litigation 

40. Following termination of the EPC Contract, in April 2018, IEP filed a 

Notice of Arbitration with the International Centre for Dispute Resolution of the American 

Arbitration Association of New York (the “IEP Arbitration”).  IEP asserted claims for wrongful 
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termination in excess of $574.9 million and also sought to recover the full amount of the 

Performance LC proceeds from DevCo.  DevCo asserted damage claims in excess of $149.7 

million against IEP, including liquidated damages of $73 million due to IEP’s failure to achieve 

substantial completion by May 31, 2017, pursuant to the terms of the EPC Contract.16  While the 

IEP Arbitration was pending, IEP commenced an action in Massachusetts state court seeking to 

enforce its mechanic’s lien rights (the “Massachusetts Action”).  By agreement of the parties, the 

Massachusetts Action was stayed pending conclusion of the IEP Arbitration. 

41. Arbitration hearings began in January 2021, and on October 15, 2021 the 

Arbitration Panel rendered the Arbitration Award.  Notwithstanding the numerous delays, errors, 

and other mismanagement on IEP’s part identified by the Arbitration Panel and described above, 

the Arbitration Panel found that DevCo lacked sufficient grounds to terminate the EPC Contract 

and awarded IEP approximately $236.4 million. 

42. Immediately following the Arbitration Award, IEP commenced an action in 

New York state court seeking confirmation of the Arbitration Award (the “Award Confirmation 

Action”), and sought to lift the stay in the Massachusetts Action (the “Lift Stay Request”) and also 

have the Massachusetts state court confirm the Arbitration Award.  Additionally, IEP sought a 

form of post-judgment relief from the New York state court under N.Y. C.P.L.R. § 5229, 

specifically a court order restricting DevCo’s ability to use its assets and directing certain 

discovery from DevCo regarding the extent and location of its assets (the “5229 Action”).  DevCo 

opposed IEP’s efforts in each of the Award Confirmation Action, the Lift Stay Request, and the 

5229 Action, and requested that the New York state court vacate the Arbitration Award on several 

                                                 
16 After offsetting the proceeds of the Performance LC, the net amount of DevCo’s asserted claims against IEP was 

approximately $8.8 million. 
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grounds.  On December 23, 2021, the New York state court rendered an order granting IEP’s 

motion to confirm the Arbitration Award, denying DevCo’s motion to vacate, and denying the 

relief requested in the 5229 Action (the “Award Confirmation Order”).  On January 24, 2022, the 

New York state court entered a judgment against DevCo in the amount of $237,105,080.01 

(the “NY Judgment”).17 

II. Events Leading to Chapter 11 

A. The October 22 Notice of Default and Acceleration 

43. Following the Arbitration Panel’s issuance of the Arbitration Award on 

October 15, 2021, on October 22, 2021, the Prepetition Agent delivered a Notice of Events of 

Default, Acceleration, Exercise of Certain Remedies and Reservations of Rights (the “Acceleration 

Notice”) to DevCo.  In addition to asserting the occurrence and continuation of numerous Events 

of Defaults under the Credit Agreement, pursuant to the Acceleration Notice, the Prepetition Agent 

declared all loans outstanding under the Credit Agreement to be due and payable in full, together 

with accrued interest and all fees and other obligations of DevCo under the Credit Agreement.  The 

Acceleration Notice also provided that the Prepetition Agent had been directed to exercise certain 

rights and remedies pursuant to the Intercreditor Agreement and Depositary Agreement. 

44. On the same date, the Prepetition Agent transferred approximately $89.5 

million of cash from DevCo’s accounts held at MUFG and applied approximately $78.7 million 

of such amount to pay down outstanding principal on the Term Loans and approximately $10.7 

million to pay down accrued interest and fees and to cash collateralize a portion of the Gas Lateral 

                                                 
17  In addition to pursuing litigation against the Debtors in multiple forums, IEP has also commenced separate state 

court actions in New York against (a) the Prepetition Secured Parties (the “IEP/Lender Action”) and (b) 
OCM-Aggregator and certain of its affiliates (the “IEP/OCM-Aggregator Action”).  Debtors TopCo and TopCo 
GP are named defendants in the IEP/OCM-Aggregator Action.  These actions remain pending as of the Petition 
Date.  An oral argument on the Prepetition Secured Parties’ motion to dismiss the IEP/Lender Action is scheduled 
for April 4, 2022.  
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Letter of Credit.  Following this cash sweep (the “October Sweep”), DevCo was left with 

approximately $27.5 million in available cash. 

45. Also on October 22, 2021, the Prepetition Agent delivered a Notice of 

Acceleration Event to OCM-Aggregator in connection with the CECA, exercising rights afforded 

to the Prepetition Agent under the Financing Documents (as defined in the Credit Agreement) 

directing OCM-Aggregator to fund the approximately $23 million of equity contributions 

contemplated under the CECA for the sole purpose of payment of the Secured Obligations. 

46. Following the Acceleration Notice and the October Sweep, each of the 

interest rate swap parties terminated their respective swap agreements with DevCo.  As of the 

Petition Date, the Debtors are not party to any outstanding interest rate swap agreements. 

B. Retention of Professionals and Entry Into Forbearance Agreement 

47. In light of the approximately $337 million18 of Secured Obligations and the 

$236.4 million Arbitration Award, the Company was confronted with the significant risk of an 

inability to satisfy its debts.  Accordingly, the Debtors determined that it was prudent to engage 

restructuring advisors to assess all potential strategic alternatives.  Shortly before the Prepetition 

Agent’s delivery of the Acceleration Notice, in mid-October 2021, the Debtors retained Paul, 

Weiss, Rifkind, Wharton & Garrison, LLP (“Paul, Weiss”) as lead restructuring counsel to assist 

the Debtors in assessing and implementing their strategic alternatives.  The Debtors also engaged 

Houlihan Lokey Capital, Inc. (“Houlihan”) as their investment banker.  Subsequently, the Debtors 

engaged Young Conaway Stargatt & Taylor, LLP (“Young Conaway”), as their Delaware 

co-counsel, and APS (collectively, with Paul, Weiss, Young Conaway, and Houlihan, 

                                                 
18  Figure includes aggregate principal amount of outstanding Term Loans and undrawn letters of credit as of the 

Petition Date. 
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the “Advisors”), as their financial advisor.  In connection with the Debtors’ engagement of APS, I 

was appointed Chief Restructuring Officer of each of the Debtors on December 10, 2021. 

48. Immediately following the delivery of the Acceleration Notice and the 

October Sweep, the Debtors and the Advisors engaged in negotiations with the Prepetition Agent, 

on behalf of the Prepetition Secured Parties, seeking a forbearance agreement with respect to the 

Prepetition Agent’s exercise of any further remedies against the Debtors.  These constructive 

negotiations ultimately led to the execution of (a) that certain Forbearance Agreement (as 

amended, modified or otherwise supplemented from time to time, the “Forbearance Agreement”), 

dated as of November 4, 2021, by and among DevCo and the Prepetition Secured Parties, and 

(b) that certain letter agreement by and among DevCo, OCM-Aggregator, and the Prepetition 

Agent, dated as of November 4, 2021, providing for a forbearance by the Prepetition Agent from 

further exercising remedies to collect any amount from OCM-Aggregator related to the CECA. 

49. Pursuant to the Forbearance Agreement, the Prepetition Secured Parties 

agreed to forbear from exercising any rights of remedies with respect to specified events of default.  

In return, DevCo agreed, among other things, to (a) deliver cash flow forecasts, budget variance 

reporting, and certain related reporting obligations to the Prepetition Secured Parties, (b) hold 

weekly calls with the Prepetition Secured Parties, (c) facilitate ongoing diligence by the Prepetition 

Agent’s financial advisor, and (d) develop a go-forward business plan.  The purpose of the 

forbearance and the delivery of the materials above to the Prepetition Secured Parties was to allow 

the Debtors and Prepetition Secured Parties breathing room to assess and develop a comprehensive 

solution to address the Debtors’ outstanding indebtedness and maximize value for the benefit of 

all the Debtors’ stakeholders. 
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50. The Forbearance Agreement contemplated an initial forbearance period 

through December 10, 2021, with automatic additional 30-day extensions thereafter, subject to the 

Prepetition Agent’s termination rights.  Among other events, the Prepetition Agent could terminate 

the Forbearance Agreement to the extent IEP obtained the ability to enforce the Arbitration Award 

against the Debtors’ property.     

C. Appointment of the Special Committee 

51. As the Debtors’ focus turned toward evaluating potential strategic 

alternatives, the Board determined that it was appropriate and in the Debtors’ best interests to 

appoint two independent and disinterested directors and for an independent special committee of 

the Board to be formed to evaluate paths forward to maximize the value of the Debtors’ business.  

On November 11, 2021, the Board formed mirror special committees at each of TopCo GP and 

DevCo GP (referred to herein as the “Special Committee”), comprised of two independent and 

disinterested Board members with significant restructuring experience, Messrs. D. Jan Baker and 

William Transier. 

52. Pursuant to the Board’s resolutions establishing the Special Committee 

(the “Special Committee Resolutions”), approved on November 11, 2021, the Special Committee 

was vested with the power and authority of the Board to, among other things:  (a) plan for and 

evaluate potential strategic alternatives and contingency planning, which may include a potential 

sale, the refinancing of the Debtors’ existing indebtedness, a restructuring and/or a reorganization 

of the Debtors’ indebtedness (the “Restructuring Matters”); and (b) make recommendations to the 

Board regarding what actions should be taken with respect to any Restructuring Matters.  

Additionally, the Special Committee Resolutions vested the Special Committee with the full and 

exclusive power and authority of the Board to: (a) oversee, and engage professionals to undertake, 

an independent investigation of any potential claims and causes of action the Company may have 
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against its insiders (collectively, the “Potential Causes of Action”); and (b) determine what actions, 

if any, should be taken on account of any such Potential Causes of Action. 

53. Subsequently, on March 17, 2022, pursuant to a written consent, the Board 

delegated to the Special Committee the full and exclusive authority to consider, negotiate, approve, 

authorize, and act upon any conflict matter, including any Restructuring Matters that the Special 

Committee determines to constitute conflict matters.   

D. Special Committee Investigation 

54. As discussed above, the Board delegated full authority to the Special 

Committee to assess and investigate any Potential Causes of Action.  Accordingly, while the 

Debtors pursued their strategic alternatives, the Special Committee also undertook an independent 

investigation of any Potential Causes of Action (the “Investigation”). 

55. The Special Committee interviewed Young Conaway to determine its 

experience and approach in conducting investigations in similar situations, both in and out of court, 

and to confirm Young Conaway’s availability and available resources to undertake the 

Investigation.  After interviewing Young Conaway, it is my understanding that the Special 

Committee met and determined that, because of Young Conaway’s experience in such matters, 

and its ability to commit a dedicated team to the Investigation in an efficient and thorough manner, 

it would be in the best interests of the Company to retain Young Conaway to assist and advise the 

Special Committee in connection with the Investigation and to undertake a thorough review of any 

Potential Causes of Action.  The Special Committee retained Young Conaway as its counsel on 

November 23, 2021 and immediately began the Investigation thereafter.  On February 24, 2022, 

the Special Committee, together with its counsel, met with the Board and summarized the Special 

Committee’s inquiry and conclusions.  
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E. Prepetition Engagement With IEP 

56. Recognizing that any fully consensual solution to address the Debtors’ 

outstanding indebtedness on an out-of-court basis would require the engagement and participation 

of IEP, the Debtors and the Advisors sought to develop a framework that would facilitate 

constructive engagement by and among the Debtors, the Prepetition Secured Parties, and IEP.  

From the Debtors’ perspective, a key first step in developing this framework was pausing the 

ongoing litigation with IEP. 

57. Accordingly, on November 12, 2021, at the Board’s direction, the Advisors 

engaged with IEP’s counsel to propose that the parties enter into a standstill with respect to the 

Lift Stay Request and the 5229 Action, as well as agree that if the Arbitration Award were 

confirmed by the New York state court, IEP may take action to perfect the IEP Asserted Lien, but 

would not take actions during the term of the standstill to enforce or collect on any judgment 

against the Debtors or the Facility.  Paul, Weiss circulated an initial draft standstill agreement to 

IEP’s counsel on November 16, 2021.  Such standstill was contemplated to be coterminous with 

the Prepetition Secured Parties’ Forbearance Agreement.  In exchange for IEP’s agreement to such 

a standstill, the Debtors would agree not to engage in any material asset sales or transactions 

outside of the ordinary course of business, and the Debtors would provide IEP with the same 

information and access that the Debtors agreed to provide to the Prepetition Secured Parties 

pursuant to the Forbearance Agreement.  This framework was meant to maintain the status quo 

and put the Debtors, the Prepetition Secured Parties, and IEP on the same informational footing so 

that the parties could engage on an informed basis around a potential consensual restructuring 

transaction.  Importantly, to the extent such engagement proved unproductive, all parties’ rights 

were to be preserved.   
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58. Unfortunately, throughout November and December 2021, IEP was 

unwilling to meaningfully engage in developing the multilateral framework described above, and 

instead opted to continue to pursue its litigation strategy in multiple forums.  As noted above, the 

rendering of the Award Confirmation Order on December 23, 2021 constituted a termination event 

under the Forbearance Agreement (the “Forbearance Termination Event”).  Following entry of the 

Award Confirmation Order, the Debtors continued to attempt to negotiate a standstill agreement 

with IEP.  The Debtors also immediately entered into negotiations with the Prepetition Secured 

Parties with respect to a waiver of the Forbearance Termination Event.  The Prepetition Secured 

Parties ultimately agreed to waive the Forbearance Termination Event through the earlier of (a) the 

time at which a form of judgment related to the Award Confirmation Order was submitted to the 

New York state court and (b) January 3, 2022, i.e., the deadline under the Award Confirmation 

Order to submit a form of judgment to the New York state court as it may be extended from time 

to time (the “Form of Judgment Deadline”).  The Prepetition Secured Parties also agreed to further 

extend such limited waiver of the Forbearance Termination Event through January 18, 2022 to the 

extent the Debtors and IEP entered into a standstill agreement on or prior to the earlier of (a) the 

time at which a form of judgment related to the Award Confirmation Order was submitted to the 

New York state court and (b) the Form of Judgment Deadline.   

59. On December 30, 2021, IEP and the Debtors agreed to extend the Form of 

Judgment Deadline from January 3, 2022 to January 13, 2022.  In connection with such extension, 

the Debtors agreed to provide IEP with certain information about their business even in the absence 

of a standstill agreement with IEP, subject only to entry into a confidentiality agreement.  The 

parties executed the confidentiality agreement on January 5, 2022, and the Debtors promptly 

provided IEP with the requested information, which included, among other things, financial 
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statements, operating reports, financial projections, and documents related to the Debtors’ Credit 

Facility.  On January 12, 2021, IEP and the Debtors agreed to further extend the Form of Judgment 

Deadline from January 13, 2022 to January 18, 2022.   

60. On January 18, 2022, the Debtors entered into (a) that certain Standstill and 

Coordination Agreement (the “Standstill Agreement”) with IEP and (b) an amendment to the 

Forbearance Agreement with the Prepetition Secured Parties.  The Standstill Agreement and the 

Forbearance Agreement, as amended, were structured to be coterminous and contemplated a 

standstill period (the “Standstill Period”) under the Standstill Agreement and a Forbearance Period 

under the Forbearance Agreement through February 21, 2022, with automatic additional 30-day 

extensions thereafter, subject to IEP’s termination rights under the Standstill Agreement and the 

Prepetition Agent’s termination rights under the Forbearance Agreement.   

61. Pursuant to the Standstill Agreement, among other things, IEP and the 

Debtors submitted a form of judgment on January 18, 2022, and agreed not to appeal the Award 

Confirmation Order or the NY Judgment.  The Debtors also agreed (a) to allow the Massachusetts 

Action to proceed to determine the value of any mechanic’s lien IEP may hold over the Facility, 

(b) not to oppose or otherwise interfere with IEP pursuing registration of the NY Judgment in 

Massachusetts to obtain a judgment lien on the Debtors’ property located in Massachusetts, and 

(c) to permit IEP to perfect any such mechanic’s lien or judgment lien, provided that IEP refrain 

from levying on or enforcing any such lien against the Debtors’ property during the Standstill 

Period.  In addition, similar to the information reporting provided to the Prepetition Secured Parties 

pursuant to the Forbearance Agreement, the Debtors agreed to: (a) deliver cash flow forecasts, 

budget variance reporting, and other reports to IEP, (b) hold bi-weekly calls with IEP, and 

(c) otherwise facilitate diligence by IEP and its advisors. 
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62. In addition, pursuant to the Standstill Agreement, IEP agreed, to the extent 

it obtains a lien (or purports to obtain a lien) on any of the Debtors’ property, including cash 

collateral, not to object to, oppose, or seek to modify the Debtors’ use of cash collateral, in its 

purported capacity as a secured creditor, if such use is otherwise consented to by the Required 

Lenders (as defined in the Credit Agreement) or object, oppose, or seek to modify the adequate 

protection provided in connection therewith to the Prepetition Secured Parties or IEP.  IEP further 

agreed that to the extent it is entitled to adequate protection under sections 361, 362, and 363 of 

the Bankruptcy Code, such adequate protection shall be limited at all times to the provision by the 

Debtors of adequate protection liens and adequate protection administrative expense claims, in 

each case consistent with the priority attributable to the IEP Lien as compared to the liens and 

security interests of the Prepetition Secured Parties.  The Standstill Agreement further provides 

that such provisions (the “IEP Adequate Protection Provisions”) survive the termination of the 

Standstill Agreement. 

63. Prior to and following entry into the Standstill Agreement, the Debtors and 

the Advisors made numerous attempts to engage IEP and its advisors in discussions regarding 

potential structures for a consensual resolution of IEP’s claims against the Debtors.  In addition to 

providing financial information, responding to IEP’s diligence requests, and otherwise keeping 

IEP apprised of developments in the Debtors’ ongoing business operations and a potential 

marketing and sale process for the sale of all of substantially all of the Debtors’ assets, the Debtors 

and the Advisors proposed several potential transaction structures to IEP and its advisors beginning 

in January.  The Debtors, including the Special Committee, and their advisors made repeated 

attempts to engage IEP and its advisors in substantive discussions regarding the terms of a potential 

restructuring transaction throughout January, February, and into March.  During this time, the 
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Advisors also attempted to facilitate discussions among the Prepetition Secured Parties and their 

advisors and IEP and its advisors.  IEP and its advisors, however, failed to respond to or otherwise 

engage substantively with the Debtors and the Prepetition Secured Parties, and their respective 

advisors, on any of the potential transaction structures proposed by the Debtors.  During this time, 

IEP and its advisors also did not propose any potentially actionable transaction structures or 

otherwise engage meaningfully with the Debtors and the Prepetition Secured Parties.   

64. Notwithstanding IEP’s lack of meaningful engagement over the preceding 

months, the Debtors and the Advisors persisted in their efforts.  On the morning of March 18, 

2022, the Special Committee delivered a letter to IEP proposing an in-person meeting among 

principals during the week of March 28, 2022 to discuss potential transaction structure, including 

four such potential structures identified in the letter. The Special Committee offered to host IEP 

representatives in the U.S. or travel to Spain, at IEP’s preference.  IEP did not respond to or 

otherwise acknowledge the Special Committee’s communication.  Instead, later that day, IEP, out 

of nowhere, delivered a termination notice to the Debtors, notifying the Debtors that IEP was 

electing to terminate the Standstill Agreement effective March 23, 2022.  Because the Forbearance 

Agreement and Standstill Agreement were structured to be coterminous, as a result of IEP’s 

election, the Forbearance Agreement would also terminate on March 23, 2022. 

65. The Debtors recognized that without any engagement or support from IEP 

around a consensual restructuring framework, and with the specter of a judgment enforcement, 

foreclosure or other imminent adverse action, the protection of chapter 11 would be necessary.  As 

such, the Debtors, in consultation with the Advisors, determined that commencing the Chapter 11 

Cases was in the best interests of the Debtors and all stakeholders. 
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F. Negotiations Regarding the RSA and Use of Cash Collateral 

66. Given the continued lack of meaningful engagement by IEP and its 

advisors, the Debtors simultaneously engaged in discussions with the Prepetition Secured Parties 

regarding the consensual use of cash collateral to fund an in-court restructuring process in the 

event a consensual out-of-court solution could not be reached.  Over time, such discussions 

expanded to include the terms of a potential pre-arranged plan of reorganization, which were 

ultimately memorialized in the RSA described above.  As negotiations progressed on the RSA, the 

Debtors also engaged with certain holders of equity interests in the Debtors regarding their 

willingness to support such a pre-arranged plan of reorganization.  Such discussions ultimately 

resulted in execution of the RSA on March 23, 2022. 

67. The Debtors had been having and resumed discussions regarding 

consensual access to cash collateral with the Prepetition Secured Parties because they viewed 

access to cash collateral as critical to any in-court process.  Without access to cash collateral, the 

Debtors would not have the means to continue operating the Facility or to fund the administrative 

costs of the Chapter 11 Cases.  Furthermore, the Debtors did not want to have a contested fight 

before this Court with respect to the non-consensual use of cash collateral at the outset of the 

Chapter 11 Cases, particularly in light of the fact that the Capacity Award Period will end in the 

near term and the Debtors are currently facing an extremely volatile and uncertain period in the 

power generation market. 

68. The Debtors and the Prepetition Secured Parties exchanged numerous term 

sheets regarding the consensual use of cash collateral, and engaged in extensive, arm’s-length 

negotiations around a workable and reasonable adequate protection package that would provide 

the Prepetition Secured Parties the protections they believed necessary, while also providing the 

Debtors the means to (a) continue generating revenues by operating the Facility, (b) fund the 
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administrative costs of the Chapter 11 Cases, and (c) pursue a comprehensive restructuring 

transaction.  These negotiations culminated with the proposed form of cash collateral order the 

Debtors seek approval of under the Debtors’ Motion for Entry of Interim and Final Orders 

(A) Authorizing the Debtors to Use Cash Collateral, (B) Granting Adequate Protection, 

(C) Modifying the Automatic Stay, and (D) Granting Related Relief (the “Cash Collateral 

Motion”), filed contemporaneously herewith. 

69. On March 23, 2022, prior to the commencement of these chapter 11 cases, 

IEP recorded a judicial lien in the land records with the Southern Essex District Registry of Deeds 

in Massachusetts with respect to its judgment claim against Debtor DevCo (the “IEP Lien” and 

the property subject to such lien, the “IEP Prepetition Collateral”).  As discussed above, IEP and 

the Debtors agreed to the IEP Adequate Protection Provisions, which agreements and provisions 

survive the termination of the Standstill Agreement.  Accordingly, consistent with the terms of the 

Standstill Agreement, the Debtors seek to provide IEP with the adequate protection set forth in the 

proposed interim order attached as Exhibit A to the Cash Collateral Motion solely to the extent the 

IEP Lien is valid, secured, perfected, and unavoidable as of the Petition Date.  Pursuant to the 

Standstill Agreement, all parties’ rights are reserved to contest the validity or priority of such 

adequate protection or the validity or priority of any liens and security interests maintained by IEP. 

70. As set forth more fully in the Cash Collateral Motion, the Prepetition 

Secured Parties have agreed to the Debtors’ consensual use of cash collateral in compliance with 

an approved initial budget (the “Budget”) and the applicable milestones, and the Prepetition 

Secured Parties will receive adequate protection in the form of, among other things, new and 

replacement adequate protection liens, superpriority administrative claims, monthly cash 

payments of accrued interest at non-default interest rates, payment of the Prepetition Agent’s 
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reasonable fees and expenses (including the reasonable fees and expenses of the Prepetition 

Agent’s advisors), and the imposition of a minimum liquidity threshold. 

71. The Debtors, with the assistance of the Advisors, developed the initial 

Budget governing the use of cash collateral in connection with negotiations with the Prepetition 

Secured Parties.  As reflected in the Budget, as of the Petition Date, the Debtors have 

approximately $24.3 million in cash on hand, which, after taking into account the projected costs 

of the Chapter 11 Cases and anticipated revenues to be generated by the continued operation of 

the Facility, I believe will allow the Debtors to operate their business and administer the 

Chapter 11 Cases without having to seek additional debtor-in-possession financing at this time.  

Importantly, the Budget is subject to (a) a 115% permitted variance on total operating 

disbursements (excluding estate professionals’ fees and the Secured Parties’ Fees and Expenses 

(as defined in the Cash Collateral Motion)) and (b) a 85% permitted variance on total receipts, 

with each of (a) and (b) tested every two (2) weeks.  The Debtors are also required to maintain a 

minimum cash balance of $7.5 million, with compliance tested on a monthly basis.  In addition, 

payment of the monthly Adequate Protection Payments (as defined in the Cash Collateral Motion) 

during the pendency of the Chapter 11 Cases is subject to the Debtors’ ability to maintain a 

minimum cash balance of $17.5 million following any such payment.  I believe this structure 

provides the Debtors with sufficient flexibility to continue to operate their business in the ordinary 

course and pursue a value-maximizing restructuring transaction. 

72. I also understand that all of the Debtors’ cash on hand as of the Petition Date 

is encumbered by liens in favor of the Prepetition Secured Parties.  As such, I do not believe that 

there is unencumbered cash sufficient to support the Debtors’ ordinary course operations, let alone 

the added costs of administering the Chapter 11 Cases.  Without access to cash collateral as 
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contemplated by the Cash Collateral Motion, I believe the Debtors’ ability to continue operating 

the Facility on an uninterrupted basis and utilize the Chapter 11 Cases to pursue a 

value-maximizing restructuring transaction would be immediately jeopardized. 

73. Accordingly, I believe that the arrangement for the consensual use of cash 

collateral contemplated under the Cash Collateral Motion and related orders is in the best interests 

of the Debtors and their stakeholders.  The Debtors’ consensual use of cash collateral in accordance 

with the approved Budget provides the Debtors sufficient means to continue operations, develop, 

and implement a comprehensive restructuring transaction, fund the administrative costs of the 

Chapter 11 Cases, and avoid the cost, delay, and risk associated with a contested cash collateral 

dispute at the outset of the Chapter 11 Cases.  Because the Debtors’ access to cash collateral is 

critical to the Debtors’ continued business operations and the success of these Chapter 11 Cases, I 

believe the relief requested in the Cash Collateral Motion is necessary and appropriate to avoid 

immediate and irreparable harm to the Debtors’ estates, and should be approved by this Court. 

G. Prepetition Marketing and Sale Process 

74. Prior to the Petition Date, on March 7, 2022, the Debtors, with the assistance 

of Houlihan, formally commenced a marketing process to sell the Debtors’ Assets (the “Phase I” 

process).  Prior to the Petition Date, Houlihan reached out to 100 potential acquiring parties 

(the “Initial Contact Parties”) to solicit initial non-binding indications of interest (each, 

a “Non-Binding Indication of Interest”).  As of the Petition Date, the Debtors have entered into 27 

confidentiality agreements with certain of those parties, including four (4) strategic and 23 

financial parties.  Such parties have received a confidential information memorandum, as well as 

access to diligence to assist them in formulating Non-Binding Indications of Interest.  As of the 

Petition Date, the Phase I process remains ongoing and the Debtors and the Advisors continue to 
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engage in discussions with certain of these parties regarding the submission of Non-Binding 

Indications of Interest.   

75. In accordance with the RSA, the Debtors intend to continue the marketing 

process on a postpetition basis, including completing the Phase I process for submissions of 

Non-Binding Indications of Interest and commencing the second phase for solicitation of binding 

bids pursuant to certain bidding procedures (the “Bidding Procedures”).  The Debtors anticipate 

filing a motion seeking the Court’s approval of the Bidding Procedures shortly following the 

Petition Date. 

III. First Day Motions19 

76. As a result of my first-hand knowledge, and through my review of various 

materials and information and discussions with members of the Debtors’ management and the 

Debtors’ outside advisors, I have formed opinions as to (a) the necessity of obtaining the relief 

sought by the Debtors in the First Day Motions, (b) the need for the Debtors to continue to operate 

effectively while working to maximize the value of their assets for the benefit of all stakeholders, 

and (c) the immediate and irreparable harm to which the Debtors will be exposed upon the 

commencement of these Chapter 11 Cases unless the limited relief requested in the First Day 

Motions is granted without delay. 

77. As described more fully below, the relief requested in the First Day Motions 

was carefully tailored by the Debtors, in consultation with the Advisors, to ensure that the Debtors’ 

immediate operational needs are met so that the operation of the Facility remains uninterrupted, 

and that the Debtors suffer no immediate and irreparable harm at the outset of these Chapter 11 

                                                 
19 Capitalized terms used in this section but not otherwise defined herein shall have the meanings ascribed to such 

terms in the First Day Motions, as applicable. 
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Cases.  I, or my colleagues at my instruction, participated in the analysis that informed each First 

Day Motion, and assisted in developing the relief requested therein and reviewed the pleadings 

related thereto.  At all times, the Debtors’ management and professionals remained cognizant of 

the limitations imposed on a debtor in possession and, in light of those limitations, the Debtors 

narrowed the relief requested at the outset of these Chapter 11 Cases to those matters that require 

urgent relief to sustain the Debtors’ immediate operations and preserve value during the pendency 

of these Chapter 11 Cases.  It is my opinion that the Debtors would suffer immediate and 

irreparable harm if the relief requested in the First Day Motions is not granted.  

A. Joint Administration Motion 

78. The Debtors request entry of an order approving the joint administration of 

these Chapter 11 Cases for procedural purposes only, authorizing each of the Debtors to change 

its name as set forth in the table below and approving a case caption reflecting such name changes, 

and granting related relief: 

Debtor Names as of Petition Date Modified Debtor Names 
Footprint Power Salem Harbor Development LP Salem Harbor Power Development LP 
Highstar Footprint Holdings GP, LLC Highstar Salem Harbor Holdings GP, LLC 
Highstar Footprint Power Holdings L.P. Highstar Salem Harbor Power Holdings L.P. 
Footprint Power Salem Harbor FinCo GP, LLC Salem Harbor Power FinCo GP, LLC 
Footprint Power Salem Harbor FinCo, LP Salem Harbor Power FinCo, LP 
Footprint Power SH DevCo GP LLC SH Power DevCo GP LLC 

 
79. As noted above, prior to the Petition Date, the Debtors used the words 

“Footprint Power” and its associated logo in their names pursuant to the License granted by the 

Trademark Licensor, Footprint Power Holdings, LLC.  However, shortly prior to the Petition Date, 

the Trademark Licensor terminated the License in accordance with the governing agreement.  

Accordingly, to avoid and/or mitigate any claims the Licensor may assert against the estates, the 

Debtors will no longer be utilizing the “Footprint” logo and are in the process of taking the 

necessary actions to change their names to eliminate references to “Footprint” and “Footprint 
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Power.”  The Trademark Licensor is not an affiliate (as such term is defined in section 101(2) of 

the Bankruptcy Code) of the Debtors and is not under common control of the Debtors.  The Debtors 

neither control nor have a basis to contest the Trademark Licensor’s termination of the License.  

80. I understand the Debtors were unable to complete the name change process 

between the time the Trademark Licensor terminated the License and the Petition Date.  Following 

termination of the License by the Trademark Licensor, the Debtors informed the Trademark 

Licensor that the Debtors would be commencing the chapter 11 cases under their current names to 

avoid potential confusion from third parties that deal with the Debtors in the ordinary course of 

business and mitigate any harm resulting to the Debtors’ estates.  In order to avoid wasteful 

first-day litigation before the Court that the Trademark Licensor might otherwise commence to 

enjoin any alleged postpetition infringement, the Debtors consulted with the Trademark Licensor 

and assured it that the Debtors would take the necessary steps to change the Debtors’ names as 

soon as practicable. 

81. I believe the Court should authorize the Debtors to effectuate the name 

changes and grant the related relief set forth in the Joint Administration Motion because such relief 

will enable the Debtors to minimize business and operational disruption caused by the termination 

of the License by the Trademark Licensor on the eve of these chapter 11 cases and mitigate any 

alleged trademark infringement claims that the Trademark Licensor may seek to assert against the 

Debtors’ estates.  Minimizing such disruption and any potential related claims at the outset of these 

chapter 11 cases is important to the Debtors’ ability to continue operating their business on an 

uninterrupted basis and the overall success of the chapter 11 cases.  

82. In addition, I believe that it would be far more practical and expedient for 

the administration of the Chapter 11 Cases if the Court were to authorize their joint administration, 
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which will reduce costs and facilitate the administrative process by avoiding the need for 

duplicative notices, applications, and orders.  It is my understanding that no prejudice will befall 

any party by the joint administration of the Debtors’ cases, as the relief sought therein is solely 

procedural, and not intended to affect substantive rights.  In light of the foregoing, the Debtors 

respectfully request that the Joint Administration Motion be granted. 

B. Claims Agent Retention Application 

83. The Debtors request entry of an order, pursuant to 28 U.S.C. § 156(c), 

Bankruptcy Rule 2002(f), and Local Rule 2002-1(f), authorizing the retention and appointment of 

Prime Clerk LLC (“Prime Clerk”) as claims and noticing agent in these Chapter 11 Cases.  I 

believe that the relief requested in the Prime Clerk retention application will ease the administrative 

burden on the Clerk of the Court in connection with these Chapter 11 Cases.  In light of the 

foregoing, and Prime Clerk’s competitive rates, the Debtors respectfully request that the 

application to retain Prime Clerk as claims and noticing agent be approved. 

C. Creditor Matrix Motion 

84. By this motion (the “Creditor Matrix Motion”), the Debtors seek entry of 

an order authorizing the Debtors to file a consolidated list of the Debtors’ thirty (30) largest 

unsecured creditors, and prepare a list of creditors in lieu of submitting a formatted mailing matrix, 

and granting related relief. 

85. The Debtors, working together with Prime Clerk and APS, have already 

prepared a single, consolidated list of all of the Debtors’ creditors (the “Consolidated Creditor 

Matrix”) in electronic format.  I believe that permitting the Debtors to maintain the Consolidated 

Creditor Matrix, in lieu of filing a separate creditor matrix for each Debtor, is warranted in these 

Chapter 11 Cases to ease the administrative burden of preparing individual creditor matrixes for 

each Debtor.  I believe that the Consolidated Creditor Matrix will be sufficient to allow Prime 
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Clerk to provide notice to all creditors, as well as applicable parties in interest during the 

Chapter 11 Cases, as required by Local Rule 1007-2. 

86. In addition, to provide the Office of the United States Trustee for the District 

of Delaware (the “U.S. Trustee”) with a clearer picture of the Debtors’ creditor constituency, the 

Debtors have prepared the Consolidated Top 30 Creditors List as opposed to a list of the twenty 

(20) largest unsecured creditors for each Debtor.  I understand that one of the primary purposes of 

filing a list of a debtor’s largest unsecured creditors is to facilitate the U.S. Trustee’s evaluation of 

the types and amounts of unsecured claims asserted against a debtor so that the U.S. Trustee can 

make an informed decision when identifying potential candidates to serve on an official committee 

of unsecured creditors.  Because the Debtors’ significant unsecured creditors are captured on the 

Consolidated Top 30 Creditors List, it will provide the U.S. Trustee with a sufficiently clear picture 

of the Debtors’ unsecured creditor constituency.  In addition, the Consolidated Top 30 Creditors 

List will help alleviate administrative burdens, costs, and the possibility of duplicative service. 

87. In light of the foregoing, the Debtors respectfully request that the Creditor 

Matrix Motion be granted. 

D. Utilities Motion 

88. By this motion (the “Utilities Motion”), and to ensure continued provision 

of utility services (the “Utility Services”) to the Facility and the Debtors’ leased properties, the 

Debtors seek entry of interim and final orders (a) prohibiting the Debtors’ utility service providers 

(collectively, the “Utility Companies”) from altering, refusing, or discontinuing utility service on 

account of unpaid prepetition invoices, (b) deeming the Utility Companies to be adequately 

assured of future payment, and (c) establishing procedures for determining additional adequate 

assurance of future payment and authorizing the Debtors to provide adequate assurance of future 

payment to the Utility Companies.  The Debtors propose establishing a segregated account into 
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which the Debtors will deposit a sum equal to approximately two weeks of the Debtors’ estimated 

aggregate utility expenses and, additionally, have proposed standard procedures to address any 

request made by the Utility Companies for additional adequate assurance. 

89. Any disruption of the Debtors’ Utility Services would cause irreparable 

harm to the Debtors’ business operations, their estates, and their ability to maximize value through 

these Chapter 11 Cases.  For the foregoing reasons, I believe that the relief requested in the Utilities 

Motion is in the best interest of the Debtors, their estates, and their creditors, and should therefore 

be approved. 

E. Taxes Motion 

90. By this motion (the “Taxes Motion”), the Debtors request entry of interim 

and final orders (a) authorizing, but not directing, the Debtors, in their discretion, to remit certain 

Taxes and Fees that the Debtors incurred prepetition that are or will become due and payable to 

various federal, state, and local taxing, and other governmental authorities and/or certain municipal 

or governmental subdivisions or agencies of those governmental units (each, an “Authority”, and 

collectively, the “Authorities”) in connection with operating the Facility and (b) granting related 

relief.  Such Taxes and Fees include payments made pursuant to the PILOT Agreement and the 

Community Benefits Agreement described above, as well as property, commercial activity, excise, 

sales & use, environmental, emissions, and various other taxes, fees, permits, licenses, charges, 

and assessments. 

91. The Taxes and Fees are paid monthly, quarterly, or annually to the 

respective Authorities, depending on the given Tax or Fee and the relevant Authority to which it 

is paid.  As of the Petition Date, the Debtors believe they owe only de minimis prepetition amounts 

related to Taxes and Fees, if any, but out of an abundance of caution, seek the authority under this 

Motion to satisfy any prepetition amounts that may be asserted under the PILOT Agreement or the 
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Community Benefits Agreement, and any other prepetition Taxes and Fees that the Authorities 

may assert based upon any future audit or otherwise.  In particular, certain de minimis prepetition 

amounts related to sales & use tax incurred during March 2022 may be due and payable during the 

interim period.  Such sales & use tax is reconciled and paid on a monthly basis to the Massachusetts 

Department of Revenue and the Debtors estimate that such prepetition amounts, if any, will be less 

than $600.  In addition, the Debtors anticipate that the next quarterly payment under the PILOT 

Agreement, covering the period from April 1, 2022 through June 30, 2022, will be due and payable 

on or before May 1, 2022.  The amount of such quarterly payment is approximately $1.31 million.   

92. I believe the Debtors’ timely payment of the Taxes and Fees is necessary to 

prevent the adverse consequences that likely would result from a failure to remit the payments, 

including the failure to maintain good standing, potential audits, the loss of essential permits and 

licenses necessary to operate the Facility, and/or other enforcement actions or remedies pursued 

by Authorities.  Significant disruptions to the Debtors’ operations of this type threaten to 

irreparably impair the Debtors’ efforts in the Chapter 11 Cases. 

93. Moreover, I believe that the Court should authorize the payment of Taxes 

and Fees because (a) certain of the Taxes and Fees do not constitute property of the Debtors’ 

estates, (b) certain of the Taxes and Fees constitute priority claims, and (c) the failure to pay certain 

of the Taxes and Fees may impact the Debtors’ ability to conduct business in certain jurisdictions 

and their ability to perform under their postpetition agreements.  Absent payment of these amounts, 

the Debtors may face serious disruptions and distractions during the administration of the 

Chapter 11 Cases, thus hindering the Debtors’ efforts to maximize estate value through these 

restructuring proceedings. 
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94. Specifically, I understand from counsel that the sales & use taxes and excise 

taxes paid by the Debtors are “trust fund taxes” that, by definition, are held by the Debtors in trust 

for the benefit of those third parties to whom payment is owed or on behalf of whom such payment 

is being made.  Because I understand that the Taxes and Fees that are trust fund taxes do not 

constitute property of the Debtors’ estates, these amounts will not otherwise be available for 

distribution to the Debtors’ creditors.  Thus, I believe that payment of these Taxes and Fees will 

not adversely affect the Debtors’ estates and, accordingly, is warranted.  I also understand from 

counsel that claims for certain of the Taxes and Fees are or may be priority claims entitled to 

payment before general unsecured claims pursuant to section 507(a)(8) of the Bankruptcy Code.  

Therefore, payment of such Taxes and Fees at this time only affects the timing of the payment for 

the amounts at issue and will not unduly prejudice the rights and recoveries of junior creditors.  

Furthermore, by paying such Taxes and Claims now, the Debtors will avoid any unnecessary fees, 

interest, or penalties that might otherwise accrue. 

95. In addition, in the ordinary course of business, the Debtors are required to 

pay certain Taxes and Fees to maintain good standing, or otherwise maintain or renew certain 

permits and licenses that are essential to the operation the Facility.  Thus, if such Taxes and Fees 

are not paid, Authorities may refuse to issue good standing certificates or other permits and 

licenses, as applicable, and may refuse to take other actions requested of such Authorities by the 

Debtors during the Chapter 11 Cases, thereby hindering the Debtors’ ability to continue their 

operations, preserve their go-forward business, and generate maximum value for the estates. 

96. Finally, I believe that some of these Authorities may initiate audits, attempt 

to suspend the Debtors’ operations, file liens, seek to lift the automatic stay, and/or pursue other 

remedies if the Debtors fail to pay the Taxes and Fees promptly.  Such actions would further divert 
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attention and resources from the process of administering these Chapter 11 Cases and harm the 

Debtors’ estates. 

97. For the foregoing reasons, I believe that the relief requested in the Tax 

Motion is in the best interests of the Debtors, their estates, and their creditors, and should therefore 

be approved. 

F. Cash Management Motion 

98. By this motion (the “Cash Management Motion”), the Debtors seek entry 

of interim and final orders (a) authorizing the Debtors to (i) continue using their existing Cash 

Management System including the Prepaid Card Program, (ii) maintain their existing bank 

accounts and business forms, (iii) perform intercompany transactions in the ordinary course of 

business, and (iv) honor certain prepetition obligations related to the Cash Management System; 

(b) granting administrative expense priority status for postpetition intercompany claims; 

(c) waiving strict compliance with section 345(b) of the Bankruptcy Code and certain operating 

guidelines related to the Bank Accounts upon entry of the Final Order, to the extent applicable; 

and (d) granting related relief. 

99. As described in detail in the Cash Management Motion, in accordance with 

the Depositary Agreement, the Debtors maintain an integrated cash management and disbursement 

system in the ordinary course of their operations.  In connection with the Depositary Agreement, 

Debtor DevCo is required to maintain seventeen (17) bank accounts (collectively, the “Required 

Accounts”) at Union Bank, N.A. (d/b/a MUFG Union Bank, N.A.) (“MUFG”).  In addition to the 

Required Accounts, the Cash Management System also consists of the following accounts:  (a) two 

(2) permitted local accounts (together, the “Local Accounts”) maintained at MUFG; (b) an account 
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(the “PEX Account”)20 maintained at Fifth Third Bank, N.A. (“Fifth Third” and, together with 

MUFG, the “Banks”); and (c) a separate adequate assurance escrow account for utility providers 

in accordance with the Utilities Motion (as defined below), which was opened at MUFG in 

anticipation of these chapter 11 cases (the “Adequate Assurance Account” and collectively with 

the Required Accounts, the Local Accounts, and the PEX Account, the “Bank Accounts”).  To 

lessen the disruption caused by the bankruptcy filings and maximize the value of their estates in 

these Chapter 11 Cases, it is vital that the Debtors be permitted to maintain their Cash Management 

System and be authorized to, inter alia, pay any outstanding bank and processing fees owed in 

relation to their Cash Management System, continue utilizing their Prepaid Card Program, 

maintain their existing business forms, and continue engaging in intercompany transactions. 

100. In addition to the Bank Accounts noted above, a Blackrock Liquidity Funds 

securities account (the “ISO-NE Account”) is also maintained by Blackrock Institutional 

Management Corporation (“Blackrock”), as agent for Blackrock Liquidity Funds, in the name of 

DevCo.  The ISO-NE Account functions as a financial assurance account for the benefit of ISO-NE 

and I understand that the Debtors are required to maintain the ISO-NE Account in order to continue 

doing business through ISO-NE.  I also understand that (a) the Debtors do not use the funds and/or 

securities held within the ISO-NE Account, (b) the Debtors do not control the ISO-NE Account, 

(c) the ISO-NE Account is only held within DevCo’s name in accordance with ISO-NE’s financial 

assurance protocol, and (d) ISO-NE may direct the distribution of any amounts on account in the 

ISO-NE Account upon termination of the parties’ Control Agreement (as defined in the Cash 

Management Motion).  As set forth in the Cash Management Motion, solely to the extent necessary 

                                                 
20  The PEX Account is used to fund the Debtors’ Prepaid Card Program, pursuant to which prepaid cards are issued 

to NAES personnel who operate and maintain the Facility and are used to pay general business expenses incurred 
in connection with day to day operation of the Facility. 
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and for the avoidance of doubt, the Debtors request that any relief or applicable waivers requested 

with respect to the Banks and the Bank Accounts by the Cash Management Motion also apply to 

Blackrock and the ISO-NE Account. 

101. I believe that it is critical for the Cash Management System to remain intact 

during these Chapter 11 Cases to ensure seamless continuation of transactions and uninterrupted 

collection of revenues.  The key components of the Cash Management System have been used by 

the Debtors since 2015 as a customary and essential business practice, and the Cash Management 

System was designed to comply with the terms of the Credit Agreement and the Depositary 

Agreement.  I believe that any disruption to the Cash Management System would have an 

immediate adverse impact on the Debtors’ business and would impair the Debtors’ ability to 

continue operating the Facility in the ordinary course and successfully administer the Chapter 11 

Cases.  Particularly because the Depositary Agreement and Credit Agreement require the Debtors 

to maintain the Bank Accounts at MUFG, I believe it would be time-consuming, difficult, and 

costly for the Debtors to establish an entirely new system of accounts and a new cash management 

system.  I believe that the attendant delays from revising cash management procedures, redirecting 

receipts, and implementing new payment protocols would create unnecessary pressure on the 

Debtors while they work to meet the other administrative obligations imposed by chapter 11 of the 

Bankruptcy Code.   

102. Furthermore, I understand that the Debtors are required to maintain the 

ISO-NE Account at Blackrock to continue doing business through ISO-NE.  One of the Debtors’ 

primary sources of revenue is the sale of electricity from the Facility into the ISO-NE wholesale 

electricity market.  Any disruption to the Debtors’ ability to sell electricity, capacity, and ancillary 

services into ISO-NE’s wholesale electricity market would greatly compromise the Debtors’ 
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ability to generate revenue for the benefit of all stakeholders.  Therefore, I believe that any 

alteration to the ISO-NE Account would cause immediate and irreparable harm to the Debtors’ 

estates.   

103. The Debtors also seek waiver of strict compliance with section 345(b) of 

the Bankruptcy Code and the U.S. Trustee Guidelines with respect to the Bank Accounts to the 

extent applicable.  The Debtors’ Bank Accounts are maintained at MUFG and Fifth Third, and the 

ISO-NE Account is maintained by Blackrock.  The Debtors believe that each of the Bank Accounts 

complies with section 345(b) of the Bankruptcy Code because it is maintained at either Fifth Third 

or MUFG, which are authorized depositories in accordance with the U.S. Trustee Guidelines.  

However, to the extent that such Bank Accounts are not already in compliance with section 345(b) 

of the Bankruptcy Code, the Debtors submit that cause exists for the Court to waive strict 

compliance with the requirements of section 345 of the Bankruptcy Code upon entry of the Final 

Order.  

104. With respect to the ISO-NE Account which is in the Debtors’ name, it is a 

securities account maintained by Blackrock and is controlled by and for the benefit of the ISO-NE.  

The Debtors do not believe that such account is subject to the requirements of section 345 of the 

Bankruptcy, but out of an abundance of caution and due to the essential need for the continuation 

of the ISO-NE Account for the Debtors’ operations, the Debtors request a waiver of strict 

compliance with section 345(b) of the Bankruptcy Code upon entry of the Final Order as to the 

ISO-NE Account. 

105. If the Debtors are required to alter the way in which they collect and 

disburse cash throughout the Cash Management System, I believe that their operations would 

experience severe disruptions, which ultimately would frustrate the Debtors’ ability to effectuate 
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a restructuring transaction and maximize the value of their estates for the benefit of all 

stakeholders.  It is, therefore, critical that the Debtors be able to continue to utilize their existing 

Cash Management System to consolidate management of cash and centrally coordinate transfers 

of funds to efficiently and effectively operate their business. 

106. Accordingly, the Debtors request that the relief requested in the Cash 

Management Motion be approved. 

G. Insurance Motion 

107. By this motion (the “Insurance Motion”), the Debtors request entry of a 

final order (a) authorizing, but not directing, the Debtors to (i) continue to maintain and administer 

their prepetition insurance policies and revise, extend, renew, supplement, or change such policies 

(including through obtaining “tail” coverage), as necessary, in the ordinary course of business and 

(ii) pay or honor obligations arising under or in connection with their insurance policies, including 

prepetition obligations arising in the ordinary course of business, if any, and (b) granting related 

relief.  For the avoidance of doubt, the Debtors do not intend to seek entry of an order approving 

the Insurance Motion at the “first day” hearing, but intend to seek such relief on a final basis at the 

Debtors’ “second day” hearing. 

108. In the ordinary course of business, the Debtors maintain a comprehensive 

Insurance Program.  The Insurance Program includes multiple insurance Policies.  The Policies 

vary in amounts and types of coverage in accordance with prudent business practices, state and 

local laws governing the jurisdictions in which the Debtors operate, and various contractual 

obligations.  The Policies include: (a) general liability, (b) property, (c) terrorism, (d) directors & 

officers liability, (e) workers’ compensation, and (f) automobile.   

109. In connection with the Insurance Program, the Debtors utilize Arthur J. 

Gallagher & Co. (“Gallagher”) and Marsh USA, Inc. (“Marsh”) as Brokers to assist the Debtors 

Case 22-10239    Doc 9    Filed 03/24/22    Page 46 of 101



 

47 

29210757.1 

with the procurement and negotiation of the Policies.  In return for such services, the Debtors pay 

certain Broker Fees to the Brokers at the time the premium is paid on each respective Policy.   

In 2021, the Debtors paid approximately $13,500 in Broker Fees to Gallagher and $175,000 in 

Broker Fees to Marsh, respectively.  As of the Petition Date, the Debtors do not owe any 

outstanding Broker Fees to the Brokers.  Out of an abundance of caution, however, the Debtors 

seek authority to pay prepetition amounts in respect of the Broker Fees, if any, to continue the 

Insurance Program in the ordinary course of business. 

110. I believe that maintaining the Debtors’ insurance coverage under the 

Insurance Program, including paying any associated Broker Fees, is a crucial ordinary-course-of-

business transaction, and necessary to preserve value during these Chapter 11 Cases.  Authority to 

pay any prepetition obligations related to the Insurance Program—to the extent that the Debtors 

determine that such payment is necessary to avoid cancellation, default, alteration, assignment, 

attachment, lapse, or any form of impairment of the coverage, benefits or proceeds provided under 

the Insurance Program—is imperative, as the insurance coverage provided under the Insurance 

Program is essential for preserving the value of the Debtors’ assets, and, in most cases, such 

coverage is required by the various contracts and laws that govern the Debtors’ operations.  

Furthermore, it is my understanding that, under the chapter 11 operating guidelines issued by the 

United States Trustee for the District of Delaware pursuant to 28 U.S.C. § 586, the Debtors are 

obligated to maintain certain insurance coverage during these Chapter 11 Cases, and such coverage 

is provided by certain of the policies included in the Insurance Program. 

111. For the foregoing reasons, I believe that the relief requested in the Insurance 

Motion is in the best interests of the Debtors, their estates, and their creditors, and should therefore 

be approved. 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct to the best of my knowledge, information, and belief. 

Dated: March 24, 2022 
 Chicago, Illinois 

/s/    John R. Castellano  
John R. Castellano 
Chief Restructuring Officer 
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Exhibit A 

Organizational Chart  
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Paul, Weiss, Rifkind, Wharton & Garrison LLP

Footprint Power Salem Harbor Development LP and Debtor Affiliates Organizational Chart*

100% GP Interest 

100% LP Interest 

100% LP Interest 

Footprint Power 

Salem Harbor FinCo

GP, LLC “FinCo GP” 

(Delaware)

Footprint Power SH 

DevCo GP LLC 

“DevCo GP” 

(Delaware)

Footprint Power 

Salem Harbor FinCo, 

LP “FinCo” 

(Delaware)

Highstar Footprint  

Holdings GP, LLC 

“TopCo GP” 

(Delaware)

Footprint Power Salem 

Harbor Development LP 

“DevCo” (Delaware)

100%

100% GP Interest 

100%

100% GP Interest 

OCM-Highstar

Footprint Aggregator 

LLC 

(Delaware)**

100% Class A LP Interest

100%

Highstar Footprint 

Power Holdings L.P. 

“TopCo” 

(Delaware)

Borrower under Credit Agreement

Equity pledged under Pledge Agreement

Non-Debtor Entity 

Debtor Entity 

Each of the Debtor entities is a pass-through business for tax purposes  *

Legend

Footprint Power 

Salem Harbor 

Holdings LP

(Delaware)

100% Class B LP Interest

100% of the equity interests in OCM-Highstar Footprint Aggregator LLC are indirectly owned by 
funds that are managed or advised by Oaktree Capital Management or its affiliates 

**

The following interests are pledged in accordance with the Pledge Agreement: (1) all rights of the 
entity as a limited partner, general partner, or member, as applicable, including any rights to 
money or property acquired in respect of pledged partnership interests; (2) all indebtedness owed 
to the entity by its respective subsidiaries, in their capacity as issuers, and any instruments 
evidencing such indebtedness; and (3) any proceeds of the foregoing, including all interest, 
earnings, and other proceeds of the foregoing 

Assets pledged under Pledge Agreement

IEP Arbitration Award
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Exhibit B 

Restructuring Support Agreement 
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Execution Version 

THIS RESTRUCTURING SUPPORT AGREEMENT IS NOT AN OFFER, NOR A 
SOLICITATION FOR AN OFFER, WITH RESPECT TO ANY SECURITIES, NOR IS 
IT A SOLICITATION OF ACCEPTANCES OF A CHAPTER 11 PLAN WITHIN THE 
MEANING OF SECTIONS 1125 AND 1126 OF THE BANKRUPTCY CODE.  ANY 
SUCH OFFER OR SOLICITATION WILL COMPLY WITH ALL APPLICABLE 
SECURITIES LAWS AND PROVISIONS OF THE BANKRUPTCY CODE.   

THIS RESTRUCTURING SUPPORT AGREEMENT IS A PART OF A 
COMPREHENSIVE COMPROMISE AND SETTLEMENT, EACH ELEMENT OF 
WHICH IS CONSIDERATION FOR THE OTHER ELEMENTS AND AN INTEGRAL 
ASPECT OF THE RESTRUCTURING.  THIS RESTRUCTURING SUPPORT 
AGREEMENT IS CONFIDENTIAL AND SUBJECT TO FEDERAL RULE OF 
EVIDENCE 408.  NOTHING IN THIS RESTRUCTURING SUPPORT AGREEMENT 
SHALL CONSTITUTE OR BE CONSTRUED AS AN ADMISSION OF ANY FACT OR 
LIABILITY, A STIPULATION OR A WAIVER, AND EACH STATEMENT 
CONTAINED HEREIN IS MADE WITHOUT PREJUDICE SOLELY FOR 
SETTLEMENT PURPOSES, WITH A FULL RESERVATION AS TO ALL RIGHTS, 
REMEDIES, CLAIMS OR DEFENSES OF THE PARTIES. 

THE TRANSACTIONS DESCRIBED HEREIN WILL BE SUBJECT TO THE 
NEGOTIATION AND COMPLETION OF DEFINITIVE DOCUMENTATION 
INCORPORATING THE TERMS SET FORTH HEREIN, AND THE CLOSING OF 
ANY TRANSACTION SHALL BE SUBJECT TO THE TERMS AND CONDITIONS 
SET FORTH IN SUCH AGREED DEFINITIVE DOCUMENTATION. 

FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP, ET AL. 

RESTRUCTURING SUPPORT AGREEMENT 

March 23, 2022  

 

This RESTRUCTURING SUPPORT AGREEMENT (together with the exhibits and 
schedules attached hereto, as each may be amended, restated, supplemented, or otherwise 
modified from time to time in accordance with the terms hereof, this “Agreement”), dated as of 
March 23, 2022, is entered into by and among:  (i) Footprint Power Salem Harbor Development 
LP (“DevCo”) and its undersigned affiliates (collectively with DevCo, the “Salem Harbor 
Entities” or the “Debtors” and each a “Salem Harbor Entity”); (ii) the undersigned lenders 
(the “Consenting Lenders”) that are party to that certain Credit Agreement, dated as of January 9, 
2015 (as amended, restated, supplemented or otherwise modified and in effect from time to time, 
the “Credit Agreement” and, together with the collateral and ancillary documents related thereto, 
the “Prepetition Credit Documents” and, the loans provided to DevCo thereunder, 
the “Prepetition Secured Loans”), by and among DevCo, as Borrower, MUFG Union 
Bank, N.A., as Administrative Agent, Collateral Agent, and Depositary Bank (the “Prepetition 
Agent”), BNP Paribas, as Issuing Bank, and the lenders party thereto), and any holder of 
Prepetition Secured Loans that may become a party hereto in accordance with Section 14 hereof; 
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and (iii) the undersigned Equity Parties (as defined below), together with their respective 
successors and permitted assigns (collectively, the “Consenting Equity Parties,” and together 
with the Consenting Lenders, the “Consenting Stakeholders”).  This Agreement collectively 
refers to the Salem Harbor Entities and the Consenting Stakeholders as the “Parties” and each 
individually as a “Party.” 

RECITALS 

WHEREAS, the Parties have engaged in good faith, arm’s-length negotiations regarding 
certain restructuring transactions (the “Restructuring Transactions”) pursuant to the terms and 
conditions set forth in this Agreement that is consistent with the terms and conditions of the term 
sheet attached hereto as Exhibit A (the “Restructuring Term Sheet”); 

WHEREAS, it is anticipated that the Restructuring Transactions will be implemented 
through a pre-arranged plan of reorganization (as may be amended, restated, supplemented, or 
otherwise modified from time to time in accordance with its terms and this Agreement, 
the “Plan”) to be consummated in jointly administered voluntary cases commenced by the Salem 
Harbor Entities (the “Chapter 11 Cases”) under chapter 11 of the Bankruptcy Code 1 in the 
Bankruptcy Court, pursuant to the Plan, which will be filed by the Salem Harbor Entities in the 
Chapter 11 Cases; and 

WHEREAS, the Parties have agreed to take certain actions in support of the 
Restructuring Transactions on the terms and conditions set forth in this Agreement and the 
Restructuring Term Sheet. 

NOW, THEREFORE, in consideration of the promises, mutual covenants, and 
agreements set forth herein, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, each of the Parties, intending to be legally 
bound, hereby agrees as follows: 

AGREEMENT 

1. Certain Definitions.  The following terms used in this Agreement shall have the 
following definitions: 

(a) “Agreement” has the meaning set forth in the preamble hereof and 
includes, for the avoidance of doubt, all Exhibits and Schedules. 

(b) “Alternative Transaction” has the meaning set forth in Section 6(b) hereof. 

(c) “Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. 
§§ 101–1532. 

 
1  Unless otherwise noted, capitalized terms used but not defined herein shall have the meanings given to such 

terms in the Restructuring Term Sheet (including any schedules thereto). 
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(d) “Bankruptcy Court” means the United States Bankruptcy Court for the 
District of Delaware. 

(e) “Bidding Procedures” means the bidding procedures and deadlines, 
including the auction timing and related rules and limitations, in form and 
substance reasonably acceptable to the Prepetition Agent, that are 
approved by the Bankruptcy Court pursuant to the Bidding Procedures 
Order. 

(f) “Bidding Procedures Order” means an order of the Bankruptcy Court 
approving the Bidding Procedures. 

(g) “Cash Collateral” means “cash collateral” as that term is defined in 
section 363(a) of the Bankruptcy Code. 

(h) “Cash Collateral Orders” means the Interim Cash Collateral Order and any 
order entered on a final basis approving the Debtors’ use of Cash 
Collateral. 

(i) “Chapter 11 Cases” has the meaning set forth in the recitals hereof. 

(j) “Claim” means any claim against the Debtors, whether or not asserted, as 
that term is defined in section 101(5) of the Bankruptcy Code. 

(k) “Credit Agreement” has the meaning set forth in the preamble hereof. 

(l) “Credit Facility Claims” has the meaning set forth in Section 2(a)(ii) 
hereof. 

(m) “Confirmation Hearing” means the hearing held by the Bankruptcy Court 
to consider confirmation of the Plan pursuant to sections 1128 and 1129 of 
the Bankruptcy Code. 

(n) “Confirmation Order” means an order of the Bankruptcy Court confirming 
the Plan in the Chapter 11 Cases. 

(o) “Consenting Equity Parties” has the meaning set forth in the preamble 
hereof. 

(p) “Consenting Stakeholder Affiliate” means an affiliate of a Consenting 
Stakeholder. 

(q) “Consenting Lenders” has the meaning set forth in the preamble hereof. 

(r) “Consenting Stakeholders” has the meaning set forth in the preamble 
hereof. 
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(s) “Counsel to the Prepetition Agent” means Mayer Brown LLP, as counsel 
to the Prepetition Agent. 

(t) “Debtors” has the meaning set forth in the preamble hereof. 

(u) “Definitive Documentation” has the meaning set forth in Section 4(a) 
hereof. 

(v) “Defaulting Stakeholder” has the meaning set forth in Section 9(a) hereof. 

(w) “DevCo” has the meaning set forth in the preamble hereof. 

(x) “Disclosure Statement” means the disclosure statement in respect of the 
Plan, including all exhibits and schedules thereto, as approved by the 
Bankruptcy Court pursuant to section 1125 of the Bankruptcy Code. 

(y) “Effective Date” means the date upon which all conditions precedent to 
the effectiveness of the Plan have been satisfied or are expressly waived in 
accordance with the terms hereof, as the case may be, and on which the 
Restructuring Transactions become effective or are consummated pursuant 
to the Plan and the Confirmation Order. 

(z) “Equity Party Consent Right” has the meaning set forth in Section 4(b) 
hereof. 

(aa) “Equity Parties” means, collectively, OCM-Highstar Footprint Aggregator 
LLC, in its capacity as a direct holder of limited partnership interests in 
TopCo, and any other direct holder of limited partnership interests in 
TopCo that become party to this Agreement after the RSA Effective Date. 

(bb) “Equity Party Counsel” means Munger Tolles & Olson LLP, in its 
capacity as counsel to OCM-Highstart Footprint Aggregator LLC. 

(cc) “Exit Facility” has the meaning set forth in the Restructuring Term Sheet. 

(dd) “Exit Facility Credit Agreement” has the meaning set forth in the 
Restructuring Term Sheet. 

(ee) “Exit Facility Documents” means, collectively, if applicable, the Exit 
Facility Credit Agreement, including any amendments, modifications, or 
supplements thereto, and together with any related notes, certificates, 
agreements, letters of credit, security agreements, documents, and 
instruments (including any amendments, modifications, or supplements of 
any of the foregoing) related to or executed in connection therewith. 

(ff) “Exhibits and Schedules” means, collectively, each of the exhibits 
attached to this Agreement, including the Restructuring Term Sheet, and 
any schedules to such exhibits. 
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(gg) “Interests” means the common stock, preferred stock, limited liability 
company interests, partnership interests, and any other equity, ownership, 
or profits interests of any Debtor and options, warrants, rights, or other 
securities or agreements to acquire the common stock, preferred stock, 
limited liability company interests, or other equity, ownership, or profits 
interests of any Debtor. 

(hh) “Interim Cash Collateral Order” means the proposed form of order 
approving the Debtors’ use of Cash Collateral on an interim basis, in form 
and substance reasonably acceptable to the Required Consenting Lenders 
both as a Definitive Documentation or otherwise.   

(ii) “Lender/IEP State Court Action” means that certain action pending before 
the Supreme Court of the State of New York, captioned as Iberdrola 
Energy Projects v. MUFG Union Bank, N.A., et al., Case No. 
653515/2021. 

(jj) “Lender Termination Event” has the meaning set forth in Section 8 hereof. 

(kk) “Milestones” has the meaning set forth in Section 5 hereof. 

(ll) “New Common Equity” has the meaning set forth in the Restructuring 
Term Sheet. 

(mm) “New Governance Documents” has the meaning set forth in the 
Restructuring Term Sheet. 

(nn) “Parties” has the meaning set forth in the preamble hereof. 

(oo) “Petition Date” means the date on which the Salem Harbor Entities 
commence the Chapter 11 Cases by filing voluntary petitions under 
chapter 11 of the Bankruptcy Code with the Bankruptcy Court. 

(pp) “Prepetition Agent” has the meaning set forth in the preamble hereof. 

(qq) “Prepetition Agent Advisors” means, collectively, Counsel to the 
Prepetition Agent, Potter Anderson & Corroon LLP, as Delaware counsel 
to the Prepetition Agent, Goodwin Procter LLP, as Massachusetts counsel 
to the Prepetition Agent, and PJT Partners LP, as financial advisor to the 
Prepetition Agent. 

(rr) “Prepetition Credit Documents” has the meaning set forth in the preamble 
hereof. 

(ss) “Prepetition Secured Loans” has the meaning set forth in the preamble 
hereof. 
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(tt) “Required Consenting Lenders” means Consenting Lenders that represent 
more than fifty percent (50%) of the aggregate Credit Facility Claims held 
by the Consenting Lenders.  Unless otherwise specified, any item or issue 
requiring a decision by Consenting Lenders, including, without limitation 
the Transaction Election, shall require the approval of lenders constituting 
the Required Consenting Lenders. 

(uu) “Restructuring Term Sheet” has the meaning set forth in the recitals 
hereof. 

(vv) “Restructuring Transactions” has the meaning set forth in the recitals 
hereof. 

(ww) “RSA Effective Date” has the meaning set forth in Section 2 hereof. 

(xx) “Sale Process” has the meaning set forth in the Restructuring Term Sheet. 

(yy) “Sale Transaction” has the meaning set forth in the Restructuring Term 
Sheet. 

(zz) “Salem Harbor Entities” has the meaning set forth in the preamble hereof. 

(aaa) “Salem Harbor Termination Event” has the meaning set forth in Section 9 
hereof. 

(bbb) “Securities Act” means the Securities Act of 1933, 15 U.S.C. §§ 77a–
77aa, as amended. 

(ccc) “Solicitation Materials” means all solicitation materials with respect to the 
Plan, including the Disclosure Statement, the Solicitation Order, the 
related ballots, related notices, and any other forms related to solicitation 
of acceptances of the Plan. 

(ddd) “Solicitation Motion” means the motion seeking entry of the Solicitation 
Order. 

(eee) “Solicitation Order” means the order entered by the Bankruptcy Court 
(1) granting approval of the Solicitation Materials and the Disclosure 
Statement as containing, among other things, “adequate information” as 
required by section 1125 of the Bankruptcy Code and (2) scheduling a 
hearing for confirmation of the Plan. 

(fff) “Termination Date” has the meaning set forth in Section 12(a) hereof. 

(ggg) “Transaction Election” has the meaning set forth in the Restructuring 
Term Sheet. 

(hhh) “Transfer” has the meaning set forth in Section 14(a) hereof. 
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(iii) “Transferee Joinder” means a joinder substantially in the form attached 
hereto as Exhibit B. 

(jjj) “Transferor” has the meaning set forth in Section 14(a) hereof. 

2. RSA Effective Date.  This Agreement shall become effective, and the obligations 
contained herein shall become binding upon the Parties, upon the first date (such date, 
the “RSA Effective Date”) that: 

(a) this Agreement has been executed and delivered by all of the following: 

(i) each Salem Harbor Entity; 

(ii) Consenting Lenders holding, in aggregate, at least two-thirds in 
principal amount of all Claims and commitments (including, 
without limitation, Letter of Credit Loan commitments under the 
Prepetition Credit Documents) (the “Credit Facility Claims”); and 

(iii) the Equity Parties. 

(b) the reasonable and documented fees and out-of-pocket expenses of the 
Prepetition Agent Advisors invoiced and outstanding as of the date hereof 
have been paid in full in cash. 

3. Exhibits and Schedules Incorporated by Reference.  The Exhibits and Schedules 
are expressly incorporated herein and made a part of this Agreement, and all references to this 
Agreement shall include the Exhibits and Schedules.  In the event of any inconsistency between 
this Agreement (excluding the Exhibits and Schedules) and the Exhibits and Schedules, the 
Exhibits and Schedules shall govern.  In the event of any inconsistency between the terms of this 
Agreement (including the Exhibits and Schedules) and the Plan, the terms of the Plan shall 
govern.  

4. Definitive Documentation.   

(a) The definitive documents and agreements governing the Restructuring 
Transactions (collectively, the “Definitive Documentation”) shall include, 
without limitation: 

(i) this Agreement (as amended, modified, or otherwise 
supplemented); 

(ii) the Plan and any exhibit to the Plan or document contained in a 
supplement to the Plan that is not otherwise identified herein or in 
the Restructuring Term Sheet; 

(iii) the Confirmation Order and any motion or other pleadings related 
to the Plan, all exhibits thereto, or confirmation of the Plan; 
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(iv) the Disclosure Statement, Solicitation Motion and the Solicitation 
Materials;  

(v) the motion by the Debtors seeking entry of the Solicitation Order 
and the Solicitation Order; 

(vi) the Cash Collateral Orders and any motions or other pleadings or 
documents to be filed in support of the entry of the Cash Collateral 
Orders; 

(vii) the (A) Bidding Procedures and any amendments, modifications, 
or supplements thereto, (B) motion by the Debtors seeking entry of 
the Bidding Procedures Order, (C) the Bidding Procedures Order, 
and (D) any asset purchase agreement entered into by the Debtors 
in connection with the Sale Process and the Sale Transaction, if 
any; 

(viii) the Exit Facility Documents, if applicable; and 

(ix) the New Governance Documents, if applicable. 

(b) Except as set forth herein, the Definitive Documentation (and any 
modifications, restatements, supplements or amendments to any of them) 
will, after the RSA Effective Date, remain subject to negotiation and shall, 
upon completion, contain terms, conditions, representations, warranties, 
and covenants, as applicable, consistent in all material respects with the 
terms of this Agreement (including the Exhibits and Schedules) and be in 
form and substance reasonably acceptable in all respects to each of:  (i) the 
Salem Harbor Entities, (ii) the Required Consenting Lenders and 
(iii) subject to the Equity Party Consent Right, the Consenting Equity 
Parties.  Notwithstanding anything to the contrary herein, the Definitive 
Documentation executed or in a form attached to this Agreement as of the 
RSA Effective Date are deemed to be in form and substance reasonably 
acceptable to each of the Salem Harbor Entities, the Required Consenting 
Lenders, and, subject to the Equity Party Consent Right, the Consenting 
Equity Parties.  The “Equity Party Consent Right” means any of the 
Consenting Equity Parties’ right to consent or approve any of the 
Definitive Documentation or other documents referenced herein (or any 
amendments, modifications or supplements to any of the foregoing), as 
applicable, which right shall apply solely to the extent such Definitive 
Documentation or such other documents referenced herein (or such 
amendments, modifications or supplements), as applicable, (A) adversely 
affects, directly or indirectly, in any respect the economic rights, waivers, 
or releases proposed to be granted to, or received by, the Consenting 
Equity Parties pursuant to the Plan (including, but not limited to, through 
the treatment (or change to the treatment) under the Plan of any claim or 
interest), other than such different treatment that may be consented to by 
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any Consenting Equity Party, or (B) adversely affects, directly or 
indirectly, in any respect any obligation any of the Consenting Equity 
Parties may have pursuant to the Plan. 

5. Milestones.  The Salem Harbor Entities shall implement the Restructuring 
Transactions in accordance with the following milestones (the “Milestones”); provided that the 
Salem Harbor Entities may extend a Milestone only with the express prior written consent of the 
Required Consenting Lenders: 

(a) No later than March 23, 2022 at 11:59 p.m. (Prevailing Eastern Time), the 
Petition Date shall occur. 

(b) No later than three (3) business days following the Petition Date, the 
Bankruptcy Court shall have entered the Interim Cash Collateral Order. 

(c) No later than 9 days following the Petition Date, the Salem Harbor 
Entities shall have filed a motion seeking entry of the Bidding Procedures 
Order.  

(d) No later than 28 days following the Petition Date, the Salem Harbor 
Entities shall have filed the Plan, Disclosure Statement and Solicitation 
Motion. 

(e) No later than 30 days following the Petition Date, the Bankruptcy Court 
shall have entered a Cash Collateral Order approving the Debtors’ use of 
Cash Collateral on a final basis. 

(f) No later than 30 days following the Petition Date, the Bankruptcy Court 
shall have entered the Bidding Procedures Order. 

(g) No later than 65 days following the Petition Date, the Bankruptcy Court 
shall have entered the Solicitation Order approving the Disclosure 
Statement and Solicitation Materials. 

(h) No later than 14 days prior to the Confirmation Hearing, the Debtors shall 
make the Transaction Election. 

(i) No later than 110 days following the Petition Date, the Bankruptcy Court 
shall have entered the Confirmation Order. 

(j) No later than 150 days following the Petition Date, the Effective Date 
shall have occurred; provided, however, to the extent additional time is 
required for obtaining approval from the Federal Energy Regulatory 
Commission, this Milestone shall be automatically extended to no later 
than 185 days following the Petition Date. 
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6. Commitment of Consenting Stakeholders.  Each Consenting Stakeholder shall 
(severally and not jointly and severally) from the RSA Effective Date until the occurrence of a 
Termination Date (as defined in Section 12): 

(a) support and cooperate with the Salem Harbor Entities and make 
reasonable best efforts to consummate the Restructuring Transactions in 
accordance with the Plan and the terms and conditions of this Agreement, 
the Restructuring Term Sheet, and the other Definitive Documentation 
(but without limiting the applicable consent and approval rights provided 
in this Agreement and the Definitive Documentation), by:  (i) voting all of 
its Claims and/or Interests, as applicable, now or hereafter owned by such 
Consenting Stakeholder (or for which such Consenting Stakeholder now 
or hereafter serves as the nominee, investment manager, or advisor for 
holders thereof) to accept the Plan; (ii) timely returning a duly-executed 
ballot in connection therewith in accordance with the Solicitation Order; 
(iii) not “opting out” of or objecting to any releases, indemnity and 
exculpation under the Plan (and to the extent required by the ballot, 
affirmatively “opting in” to such releases, indemnity and exculpation) 
(except such Consenting Stakeholder shall no longer be prohibited from 
“opting out” of, or required to “opt in” to, granting such a release, 
indemnity, or exculpation to any Party that has materially breached or 
terminated this Agreement); and (iv) provide any consents as may be 
necessary or required, including under any organizational documents or 
governance agreements applicable to the Salem Harbor Entities, to 
effectuate the Restructuring Transactions as set forth herein and in the 
Restructuring Term Sheet; 

(b) not, directly or indirectly, seek, support, negotiate, engage in any 
discussions relating to, or solicit an Alternative Transaction (as defined 
below); 

(c) not withdraw, amend, or revoke (or cause to be withdrawn, amended, or 
revoked) its consent or vote with respect to the Plan; provided however, 
that upon the occurrence of a Termination Date all consents and votes 
tendered by the Consenting Stakeholders shall be immediately revoked 
and deemed void ab initio, without any further notice to or action, order, 
or approval of the Bankruptcy Court; 

(d) support, and not object to, or delay or impede, or take any other action to 
interfere, directly or indirectly, with the Restructuring Transactions;  

(e) support, and not object to, or delay or impede, or take any other action to 
interfere, directly or indirectly, with the entry by the Bankruptcy Court of 
any of the Cash Collateral Orders, the Bidding Procedures Order, the 
Solicitation Order, or the Confirmation Order; 

Case 22-10239    Doc 9    Filed 03/24/22    Page 61 of 101



 

11 
 

(f) solely with respect to the Consenting Lenders and subject to the Lender 
Voluntary Financing Right, negotiate with the Debtors in good faith 
regarding the sizing and terms of the Exit Facility, if any; provided, that 
the Debtors and Required Consenting Lender shall agree upon the sizing 
of the Exit Facility, if any, by no later than forty-five (45) days after the 
Petition Date;  

(g) timely seek any required regulatory, governmental or third-party approvals 
that may be necessary to effectuate the Restructuring as contemplated by 
this Agreement;2 and 

(h) to the extent any legal or structural impediment arises that would prevent, 
hinder, or delay the consummation of the Restructuring Transactions, 
negotiate in good faith appropriate additional or alternative provisions to 
address any such impediment; provided that the economic outcome for the 
Parties, the anticipated timing of the Effective Date and other material 
terms of this Agreement must be substantially preserved in any such 
alternate provisions. 

Notwithstanding the foregoing, (i) nothing in this Agreement and neither a vote to accept 
the Plan by any Consenting Stakeholder nor the acceptance of the Plan by any Consenting 
Stakeholder shall (x) be construed to prohibit any Consenting Stakeholder from contesting 
whether any matter, fact, or thing is a breach of, or is inconsistent with, this Agreement or the 
Definitive Documentation, or exercising any consent rights provided with respect to the 
Required Consenting Lenders or the Consenting Equity Parties hereunder or its rights or 
remedies specifically reserved herein or in the Prepetition Credit Documents or the Definitive 
Documentation; (y) be construed to prohibit or limit any Consenting Stakeholder from appearing 
as a party in interest in any matter to be adjudicated in the Chapter 11 Cases, so long as, from the 
RSA Effective Date until the occurrence of a Termination Date, such appearance and the 
positions advocated in connection therewith are not inconsistent with this Agreement, are not 
prohibited by this Agreement and are not for the purpose of hindering, delaying, or preventing 
the consummation of the Restructuring Transactions; or (z) limit the ability of a Consenting 
Stakeholder to sell or enter into any transactions in connection with any Claims or Interests or 
any other claims against or interests in the Salem Harbor Entities, subject to Section 14 of this 
Agreement, and (ii) except as otherwise expressly provided in this Agreement, nothing in this 
Agreement shall require any Consenting Stakeholder to incur any expenses, liabilities, or other 
obligations, or agree to any commitments, undertakings, concessions, indemnities, or other 
arrangements that would reasonably be expected to result in expenses, liabilities, or other 
obligations to any Consenting Stakeholder. 

 
2  It being understood that no individual Consenting Lender shall be required to consummate a Stand-Alone 

Restructuring (as defined in the Restructuring Term Sheet) which would require participation in an ownership 
or governance structure inconsistent with applicable state or federal regulatory requirements.  
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7. Commitment of the Salem Harbor Entities.   

(a) Subject to clause (c) of this Section 7, the Salem Harbor Entities shall, 
from the RSA Effective Date until the occurrence of a Termination Date: 

(i) (A) support and take all reasonable actions necessary to implement 
and consummate the Restructuring in as timely a manner as 
practicable under applicable law and on the terms and conditions 
contemplated by this Agreement, the Restructuring Term Sheet, 
and the Definitive Documentation, (B) not take any actions, 
directly or indirectly, inconsistent with this Agreement, the 
Restructuring Term Sheet, or the Definitive Documentation, 
including, without limitation, actions (including motions and other 
filings in the Bankruptcy Court) to hinder or delay the 
Restructuring Transactions, and (C) negotiate in good faith, 
execute, perform their obligations under, and consummate the 
transactions contemplated by, the Definitive Documentation to 
which the Salem Harbor Entities are (or will be) parties; 

(ii) timely file a formal objection, in form and substance reasonably 
acceptable to the Required Consenting Lenders, to any motion 
filed with the Bankruptcy Court by a third-party seeking the entry 
of an order (A) directing the appointment of a trustee or examiner 
with enlarged powers beyond those set forth in sections 1106(a)(3) 
and (4) of the Bankruptcy Code with respect to any Salem Harbor 
Entity or their respective properties, (B) converting the Chapter 11 
Cases to cases under chapter 7 of the Bankruptcy Code, 
(C) dismissing the Chapter 11 Cases, (D) modifying or terminating 
the Salem Harbor Entities’ exclusive right to file or solicit 
acceptances of a plan of reorganization; or (E) that would hinder, 
impede, or delay the implementation of the Restructuring as 
contemplated by this Agreement; 

(iii) timely file a formal objection, in form and substance reasonably 
acceptable to the Required Consenting Lenders, to any motion 
filed with the Bankruptcy Court by a third-party seeking the entry 
of an order challenging the validity, enforceability, perfection, or 
priority of, or seeking avoidance or subordination of, any portion 
of the Credit Facility Claims, as applicable, or asserting any other 
cause of action against or with respect or relating to such claims or 
any liens securing such claims (if applicable); 

(iv) timely comply with all Milestones; 

(v) timely seek any required regulatory, governmental or third-party 
approvals that may be necessary to effectuate the Restructuring as 
contemplated by this Agreement; 
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(vi) to the extent that any legal or structural impediment arises that 
would prevent, hinder, or delay the consummation of the 
transactions contemplated in this Agreement or the Plan, negotiate 
in good faith appropriate additional or alternative provisions to 
address any such impediment, in consultation with the Required 
Consenting Lenders and the Consenting Equity Parties; provided 
that the economic outcome for the Parties, the anticipated timing of 
the Effective Date and other material terms of this Agreement must 
be substantially preserved in any such alternate provisions. 

(vii) except in connection with the Sale Process, the Sale Transaction, 
and the Bidding Procedures, not sell, or file any motion or 
application seeking to sell, any assets other than in the ordinary 
course of business without the prior written consent of the 
Required Consenting Lenders (not to be unreasonably withheld or 
delayed);  

(viii) (A) not make or declare any dividends, distributions, or other 
payments on account of their equity and (B) not make any transfers 
(whether by dividend, distribution, or otherwise) to any direct or 
indirect parent entity or equityholder that is not a Salem Harbor 
Entity; 

(ix) maintain their good standing under the laws of the state or other 
jurisdiction in which they are incorporated or organized; 

(x) promptly notify Counsel to the Prepetition Agent and the Equity 
Party Counsel in writing of the commencement of any 
governmental or third party complaints, litigations, investigations, 
or hearings (or communications indicating that the same may be 
contemplated or threatened);  

(xi) to the extent consistent with the exercise of the fiduciary duties of 
the Salem Harbor Entities, seek to avoid any preferential payments 
or liens made or imposed within the 90-day period prior to the 
Petition Date;  

(xii) if the Salem Harbor Entities know of a breach by any Party of such 
Party’s obligations, undertakings, representations, warranties, or 
covenants set forth in this Agreement, furnish prompt written 
notice (and in any event within two (2) business days of such 
actual knowledge) to Counsel to the Prepetition Agent and the 
Consenting Equity Parties;  

(xiii) negotiate with the Consenting Lenders in good faith regarding the 
sizing and terms of the Exit Facility, if any; provided, that the 
Debtors and Required Consenting Lender shall agree upon the 
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sizing of the Exit Facility (in all cases subject to the Lender 
Voluntary Financing Right), if any, by no later than forty-five (45) 
days after the Petition Date, and thereafter the Debtors shall file 
modified or amended Solicitation Materials incorporating the 
sizing of the Exit Facility, if any, with the Bankruptcy Court as 
necessary to comply with the Milestones; and 

(xiv) pay in cash (A) prior to the Petition Date, all reasonable and 
documented fees and out-of-pocket expenses accrued prior to the 
Petition Date for which invoices or receipts are furnished by the 
Prepetition Agent Advisors, (B) after the Petition Date, subject to 
any applicable orders of the Bankruptcy Court but without the need 
to file fee or retention applications, all reasonable and documented 
fees and out-of-pocket expenses incurred prior to (to the extent not 
previously paid), on, and after the Petition Date by the Prepetition 
Agent Advisors, and (C) on the Effective Date, reimbursement to 
the Prepetition Agent Advisors for all reasonable and documented 
fees and out-of-pocket expenses incurred and outstanding in 
connection with the Restructuring Transactions (including any 
estimated fees and out-of-pocket expenses estimated to be incurred 
through the Effective Date pursuant to the terms and conditions of 
the Plan). 

(b) Except as otherwise contemplated by the Bidding Procedures, the Salem 
Harbor Entities shall not, directly or indirectly, at any time prior to 
consummation of the Restructuring Transactions, solicit, encourage or 
initiate any offer or proposal from, or actively negotiate term sheets or 
other definitive documentation, or enter into any agreement (other than a 
confidentiality agreement permitted under this Section 7(b)) with, any 
person or entity concerning any actual or proposed transaction involving 
any or all of any dissolution, winding up, liquidation, reorganization 
(including a competing plan of reorganization or other financial and/or 
corporate restructuring of the Salem Harbor Entities), assignment for the 
benefit of creditors, transaction, merger, consolidation, tender offer, 
exchange offer, business combination, joint venture, partnership, sale of a 
material portion of assets, sale, issuance, or other disposition of any equity 
or debt interests, financing (debt or equity), or recapitalization or 
restructuring of any of the Debtors, other than the Restructuring 
Transactions (each, an “Alternative Transaction”); provided, however, 
that, except as otherwise provided in the Bidding Procedures, if any of the 
Salem Harbor Entities receives a proposal or expression of interest 
regarding any Alternative Transaction from the RSA Effective Date until 
the occurrence of a Termination Date, the Salem Harbor Entities shall, (A) 
within twenty-four (24) hours, (i) notify Counsel to the Prepetition Agent 
and the Consenting Equity Parties of any proposals for, or expressions of 
interest in, an Alternative Transaction, with such notice to include the 
material terms thereof, including the identity of the person or group of 
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persons involved, and (ii) furnish Counsel to the Prepetition Agent and the 
Consenting Equity Parties with copies of any written offer, oral offer, or 
any other information that they receive relating to the foregoing and shall 
promptly inform Counsel to the Prepetition Agent and the Consenting 
Equity Parties of any material changes to such proposals, and (B) not enter 
into any confidentiality agreement with a party interested in an Alternative 
Transaction unless such party consents to identifying and providing to 
Counsel to the Prepetition Agent and the Consenting Equity Parties (under 
a reasonably acceptable confidentiality agreement) the information 
contemplated under this Section 7(b).  Notwithstanding anything to the 
contrary in this Agreement, the solicitation, encouragement or initiation of 
any offer or proposal from, or active negotiation of term sheets or other 
definitive documentation with, any third-party in connection with the 
Bidding Procedures and Sale Process is expressly permitted under this 
Agreement, and any such proposed transaction shall not constitute an 
Alternative Transaction as defined herein. 

(c) Notwithstanding anything to the contrary in this Agreement, nothing in 
this Agreement shall require the Salem Harbor Entities or any directors, 
officers, managers, or members of the Salem Harbor Entities, each in its 
capacity as a director, officer, manager, or member of the Salem Harbor 
Entities, to take any action or to refrain from taking any action, to the 
extent inconsistent with the exercise of their fiduciary duties under 
applicable law, rule, or regulation (as reasonably determined by them in 
good faith after receiving written advice from outside counsel).   

(d) From and after the RSA Effective Date, the Salem Harbor Entities will 
operate the business of the Salem Harbor Entities in the ordinary course 
(including preserving all rights and assets necessary for such operation), 
maintain current payment with all contracts necessary for continued 
operation and keep the Consenting Lenders reasonably informed about the 
operations of the Salem Harbor Entities, and the Salem Harbor Entities 
shall provide to the Prepetition Agent Advisors, and shall direct their asset 
manager, officers, advisors, and other representatives to provide the 
Prepetition Agent Advisors, (A) reasonable access (without material 
disruption to the conduct of the Salem Harbor Entities’ businesses) to the 
Salem Harbor Entities’ books and records during normal business hours; 
(B) reasonable access to the asset manager and advisors of the Salem 
Harbor Entities during normal business hours; and (C) timely and 
reasonable responses to all reasonable diligence requests, in each case, for 
the purposes of evaluating the Salem Harbor Entities’ assets, liabilities, 
operations, businesses, finances, strategies, prospects, and affairs. 

8. Lender Termination Events.  The obligations of the Consenting Lenders under 
this Agreement shall automatically terminate upon the occurrence of any of the following events, 
unless waived, in writing (with email from counsel to the Prepetition Agent being sufficient), by 
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the Required Consenting Lenders on a prospective or retroactive basis (each, a “Lender 
Termination Event”):   

(a) the failure to meet any of the Milestones unless (i) such failure is the result 
of any act, omission, or delay on the part of the Consenting Lenders, as the 
case may be, in violation of their obligations under this Agreement or 
(ii) such Milestone is extended in accordance with Section 5 of this 
Agreement; provided that, a Party in breach of any of its respective 
undertakings, obligations, representations, warranties, or covenants set 
forth in this Agreement cannot enforce this Section 8(a); 

(b) the occurrence of a material breach of this Agreement by any Salem 
Harbor Entity that has not been cured (if susceptible to cure) before the 
earlier of (i) five (5) business days after written notice to the Salem Harbor 
Entities of such material breach from the Prepetition Agent and the 
Required Consenting Lenders, as the case may be, asserting such 
termination and (ii) one (1) day prior to any proposed Effective Date; 

(c) the conversion of one or more of the Chapter 11 Cases to a case under 
chapter 7 of the Bankruptcy Code; 

(d) the dismissal of one or more of the Chapter 11 Cases; 

(e) the appointment of a trustee, receiver, or examiner with expanded powers 
beyond those set forth in section 1106(a)(3) and (4) of the Bankruptcy 
Code in one or more of the Chapter 11 Cases; 

(f) (i) any Definitive Documentation does not comply with Section 4 of this 
Agreement or (ii) any other document or agreement necessary to 
consummate the Restructuring Transactions is not reasonably acceptable 
(as applicable) to the Required Consenting Lenders; 

(g) the Salem Harbor Entities (i) amend or modify, or file a pleading seeking 
authority to amend or modify, any Definitive Documentation in a manner 
that is materially inconsistent with this Agreement, (ii) suspend, withdraw, 
or revoke their support for the Restructuring Transactions, (iii) actively 
negotiate term sheets or other definitive documentation regarding an 
Alternative Transaction, or (iv) publicly announce their intention to take 
any such action listed in clauses (i) through (iii) of this subsection; 

(h) any Salem Harbor Entity (i) files or publicly announces that it will file any 
plan of reorganization other than the Plan or (ii) withdraws or publicly 
announces its intention not to support the Plan; 

(i) other than in connection with the Sale Process, the Sale Transaction, and 
the Bidding Procedures, any Salem Harbor Entity files any motion or 
application seeking authority to sell any material assets without the prior 
written consent of the Required Consenting Lenders; 
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(j) the issuance by any governmental authority, including the Bankruptcy 
Court, any regulatory authority, or any other court of competent 
jurisdiction, of any ruling or order enjoining the substantial consummation 
of any of the Restructuring Transactions, which ruling or order has 
become final and non-appealable; 

(k) the Bankruptcy Court enters any order authorizing the use of cash 
collateral that is not in the form of the applicable Cash Collateral Orders 
or otherwise consented to by the Required Consenting Lenders (such 
consent not to be unreasonably withheld);  

(l) the occurrence of any Event of Default under the Cash Collateral Orders 
(as defined therein, respectively) that has not been cured (if susceptible to 
cure) or waived in accordance with the terms of the Cash Collateral 
Orders; 

(m) a breach by any Salem Harbor Entity of any representation, warranty, or 
covenant of such Salem Harbor Entity set forth in Section 18 of this 
Agreement that could reasonably be expected to have a material adverse 
impact on the consummation of the Restructuring Transactions that (to the 
extent curable) has not been cured before the earlier of (i) five (5) business 
days after the receipt by the Salem Harbor Entities of written notice and 
description of such breach from any other Party and (ii) one (1) day prior 
to any proposed Effective Date; 

(n) either (i) any Salem Harbor Entity, or any other party acting on behalf, of 
the Salem Harbor Entities, files a motion, application, or adversary 
proceeding (or any Salem Harbor Entity supports any such motion, 
application, or adversary proceeding filed or commenced by any third 
party) challenging the validity, enforceability, perfection, or priority of, or 
seeking avoidance or subordination of, any portion of the Credit Facility 
Claims or asserting any other cause of action against the Consenting 
Lenders with respect or relating to such Credit Facility Claims; (ii) the 
Bankruptcy Court (or any court with jurisdiction over the Chapter 11 
Cases) enters an order that could reasonably be expected to have a 
material adverse impact on the Parties’ ability to consummate the 
Restructuring Transactions and such order has become final and 
non-appealable, or (iii) any court enters a final non-appealable order in 
connection with the Lender/IEP State Court Action affecting the validity, 
enforceability, perfection or priority of the Credit Facility Claims that 
could reasonably be expected to have a material adverse impact on the 
Parties’ ability to consummate the Restructuring Transactions; 

(o) any Salem Harbor Entity terminates its obligations under and in 
accordance with Section 9 of this Agreement; 
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(p) the Bankruptcy Court enters an order in the Chapter 11 Cases terminating 
any of the Salem Harbor Entities’ exclusive right to file a plan or plans of 
reorganization or to solicit acceptances thereof pursuant to section 1121 of 
the Bankruptcy Code;  

(q) the Bankruptcy Court enters an order granting relief from the automatic 
stay imposed by section 362 of the Bankruptcy Code authorizing any party 
to proceed against any material asset of any of the Salem Harbor Entities 
that would materially and adversely affect any of the Salem Harbor 
Entities’ ability to operate their business in the ordinary course or which 
would otherwise cause the Restructuring to become infeasible; 

(r) the commencement of an involuntary case against any Salem Harbor 
Entity or the filing of an involuntary petition seeking bankruptcy, winding 
up, dissolution, liquidation, administration, moratorium, reorganization or 
other relief in respect of such Salem Harbor Entity, or their debts, or of a 
substantial part of their assets, under any federal, state or foreign 
bankruptcy, insolvency, administrative receivership or similar law now or 
hereafter in effect, provided, that such involuntary proceeding is not 
dismissed or converted by the Salem Harbor Entities to a voluntary case 
within a period of thirty (30) days after the filing thereof, or if any court 
grants the relief sought in such involuntary proceeding; 

(s) any Salem Harbor Entity (i) voluntarily commences any case or files any 
petition seeking bankruptcy, winding up, dissolution, liquidation, 
administration, moratorium, reorganization or other relief under any 
federal, state, or foreign bankruptcy, insolvency, administrative 
receivership or similar law now or hereafter in effect except the voluntary 
cases contemplated under this Agreement, (ii) consents to the institution 
of, or failing to contest in a timely and appropriate manner, any 
involuntary proceeding or petition described above, (iii) applies for or 
consents to the appointment of a receiver, administrator, administrative 
receiver, trustee, custodian, sequestrator, conservator or similar official, 
(iv) makes a general assignment or arrangement for the benefit of 
creditors, or (v) takes any corporate action for the purpose of authorizing 
any of the foregoing; 

(t) if (i) any of the Cash Collateral Orders are reversed, stayed, dismissed, 
vacated, reconsidered, modified, or amended without the consent of the 
Required Consenting Lenders, or (ii) a motion for reconsideration, 
reargument, or rehearing with respect to any such order has been filed and 
the Salem Harbor Entities have failed to timely object to such motion; or 

(u) if (i) the Solicitation Order or the Confirmation Order are reversed, stayed, 
dismissed, vacated, reconsidered, modified, or amended without the 
consent of the Required Consenting Lenders, or (ii) a motion for 
reconsideration, reargument, or rehearing with respect to any such order 
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has been filed and the Salem Harbor Entities have failed to timely object 
to such motion. 

For the avoidance of doubt, subject to Section 10, any written waiver of the occurrence of a 
Lender Termination Event granted in writing (with email from counsel to the Prepetition Agent 
being sufficient) by the Required Consenting Lenders shall bind all Consenting Lenders with 
respect to such written waiver.   

9. Salem Harbor Entities’ Termination Events.  Each Salem Harbor Entity may, 
upon notice to the Consenting Stakeholders, terminate its obligations under this Agreement upon 
the occurrence of any of the following events (each, a “Salem Harbor Termination Event”), 
subject to the rights of the Salem Harbor Entities to fully or conditionally waive, in writing, on a 
prospective or retroactive basis, the occurrence of a Salem Harbor Termination Event: 

(a) a breach by a Consenting Lender or a Consenting Equity Party (such 
Consenting Stakeholder in breach, a “Defaulting Stakeholder”) of any 
obligation, representation, warranty, or covenant of such Consenting 
Lender or Consenting Equity Party, as applicable, set forth in this 
Agreement that could reasonably be expected to have a material adverse 
impact on the consummation of the Restructuring Transactions that (to the 
extent curable) has not been cured before the earlier of (i) five (5) business 
days after notice to all Parties of such breach and a description thereof and 
(ii) one (1) day prior to any proposed Effective Date; provided, however, 
that notwithstanding the foregoing, (x) it shall not be a Salem Harbor 
Termination Event if the non-breaching Consenting Lenders hold more 
than two-thirds in principal amount of the aggregate Credit Facility Claims 
then outstanding, and (y) a breach by a Consenting Equity Party shall 
result in only termination of this Agreement as to the Consenting Equity 
Parties;  

(b) if the board of managers (or equivalent governing body) of any Salem 
Harbor Entity determines, and notifies Counsel to the Prepetition Agent 
and the Equity Party Counsel within twenty-four (24) hours of such 
determination, after receiving written advice from outside counsel, that 
(i) proceeding with the Restructuring Transactions (including, without 
limitation, the Plan or solicitation of the Plan) would be inconsistent with 
the exercise of its fiduciary duties, or (ii) an Alternative Transaction is 
more favorable than the Plan to maximize value for the benefit of the 
Salem Harbor Entities’ stakeholders and continued support of the Plan 
would be inconsistent with the exercise of its fiduciary duties; or 

(c) the issuance by any governmental authority, including the Bankruptcy 
Court, any regulatory authority, or any other court of competent 
jurisdiction, of any ruling or order enjoining the substantial consummation 
of any of the Restructuring Transactions, which ruling or order has 
become final and non-appealable; provided, however, that the Salem 
Harbor Entities have made commercially reasonable, good faith efforts to 
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cure, vacate, or have overruled such ruling or order prior to terminating 
this Agreement. 

10. Individual Termination.  

(a) Any Consenting Stakeholder may terminate this Agreement as to itself 
only, upon written notice to the other Parties, in the event that: 

(i) such Consenting Stakeholder has transferred all (but not less than 
all) of its Credit Facility Claims or Interests in accordance with 
Section 14 of this Agreement (such termination shall be effective 
on the date on which such Consenting Stakeholder has effected 
such transfer, satisfied the requirements of Section 14, and 
provided the written notice required above in this Section 10); or 

(ii) this Agreement is amended without its consent in such a way as to 
alter any of the material terms hereof in a manner that is 
disproportionately adverse or that results in non-pro rata treatment 
to such Consenting Stakeholder as compared to similarly situated 
Consenting Stakeholders by giving ten (10) business days written 
notice to the Salem Harbor Entities and the other Consenting 
Stakeholders; provided, that such written notice shall be given by 
the applicable Consenting Stakeholder within five (5) business 
days of such amendment. 

(b) In addition to the termination rights set forth in Section 10(a) above, each 
Consenting Equity Party may terminate this Agreement as to itself only, 
upon written notice to the other Parties, in the event that: 

(i) this Agreement is terminated by the Required Consenting Lenders 
pursuant to Section 8 hereof; or 

(ii) absent the prior written consent of the Consenting Equity Parties, 
the provisions of any Definitive Documentation, including any 
amendments, supplements or modifications thereto, do not comply 
with the Equity Party Consent Right; provided, that such written 
notice shall be given by the applicable Consenting Equity Party 
within five (5) business days of such amendment, filing, or 
approval. 
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11. Mutual Termination; Automatic Termination.  This Agreement and the 
obligations of all Parties hereunder may be terminated by mutual written agreement by each of 
the Salem Harbor Entities and the Required Consenting Lenders.  Notwithstanding anything in 
this Agreement to the contrary, this Agreement shall terminate automatically without further 
required action upon the occurrence of the Effective Date. 

12. Effect of Termination.   

(a) The earliest date on which termination of this Agreement as to a Party is 
effective in accordance with Sections 8, 9, 10 or 11 of this Agreement 
shall be referred to, with respect to such Party, as a “Termination Date”. 

(b) Upon the occurrence of a Termination Date, the terminating Party’s 
obligations under this Agreement shall be terminated effective 
immediately, and such Party or Parties shall be released from its 
commitments, undertakings, and agreements; provided, however, that each 
of the following shall survive any such termination:  (a) any claim for 
breach of this Agreement that occurs prior to such Termination Date, and 
all rights and remedies with respect to such claims shall not be prejudiced 
in any way; and (b) Sections 3, 12, 16 (for purposes of enforcement of 
obligations accrued through the Termination Date), 17, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 30, the last sentence of 32, 33, 34, 35, and 36.  For the 
avoidance of doubt, to the extent a Consenting Equity Party terminates this 
Agreement pursuant to Section 10 hereof, this Agreement shall not be 
terminated as to any other Party, and this Agreement shall remain in full 
force and effect as to all other Parties.  The automatic stay imposed by 
section 362 of the Bankruptcy Code shall not prohibit a Party from taking 
any action necessary to effectuate the termination of and otherwise enforce 
this Agreement pursuant to and in accordance with the terms hereof.   

13. Cooperation and Support.  The Salem Harbor Entities shall provide draft copies of 
all material “first day” motions, applications, and other material documents related to the 
Definitive Documentation that any Salem Harbor Entity intends to file with the Bankruptcy 
Court in any of the Chapter 11 Cases to Counsel to the Prepetition Agent, the Prepetition Agent 
Advisors and the Equity Party Counsel two (2) business days (or as soon as is reasonably 
practicable under the circumstances) prior to the date when such Salem Harbor Entity intends to 
file such document and shall consult in good faith with Counsel to the Prepetition Agent and, 
solely to the extent the Equity Party Consent Right is applicable, the Equity Party Counsel 
regarding the form and substance of any such proposed filing.  The Salem Harbor Entities will 
use commercially reasonable efforts to provide draft copies of all other material pleadings any 
Salem Harbor Entity intends to file with the Bankruptcy Court to Counsel to the Prepetition 
Agent and the Equity Party Counsel prior to filing such pleading and shall consult in good faith 
with Counsel to the Prepetition Agent and, solely to the extent the Equity Party Consent Right is 
applicable, the Equity Party Counsel regarding the form and substance of any such proposed 
pleading.  For the avoidance of doubt, the Parties agree, consistent with clause (b) of Section 4 
hereof, (a) to negotiate in good faith the Definitive Documentation that remain subject to 
negotiation and completion on the RSA Effective Date and (b) that, notwithstanding anything 
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herein to the contrary, the Definitive Documentation, including any motions or orders related 
thereto, shall be consistent with this Agreement and otherwise subject to the consent rights set 
forth in clause (b) of Section 4.  

14. Transfers of Claims.  

(a) No Consenting Stakeholder shall (i) sell, transfer, assign, pledge, grant a 
participation interest in, or otherwise dispose of, directly or indirectly, any 
of its right, title, or interest in respect of any of such Consenting 
Stakeholder’s Credit Facility Claims or Interests in whole or in part, or 
(ii) deposit any of such Consenting Stakeholder’s Credit Facility Claims or 
Interests into a voting trust, or grant any proxies, or enter into a voting 
agreement with respect to any such claims (the actions described in 
Clauses (i) and (ii) are collectively referred to herein as a “Transfer” and 
the Consenting Stakeholder making such Transfer is referred to herein as 
the “Transferor”), unless such Transfer is to or with another Consenting 
Stakeholder or any other entity (a “Transferee”) that first agrees in writing 
to be bound by the terms of this Agreement by executing and delivering to 
the Salem Harbor Entities and Counsel to the Prepetition Agent a 
Transferee Joinder.  With respect to Credit Facility Claims or Interests 
held by the relevant Transferee upon consummation of a Transfer in 
accordance herewith, such Transferee is deemed to make all of the 
representations, warranties, and covenants of a Consenting Stakeholder set 
forth in this Agreement as of the date of such Transfer.  Upon compliance 
with the foregoing, the Transferor shall be deemed to relinquish its rights 
and be released from its obligations (except for any claim for breach of 
this Agreement that occurs prior to such Transfer and any remedies with 
respect to such claim) under this Agreement to the extent of such 
transferred rights and obligations. 

(b) Notwithstanding anything herein to the contrary, the foregoing Clause (a) 
of this Section 14 shall not preclude any Consenting Stakeholder from 
transferring Credit Facility Claims or Interests to a Consenting 
Stakeholder Affiliate, which Consenting Stakeholder Affiliate shall be 
automatically bound by this Agreement upon the transfer of such Credit 
Facility Claims or Interests. 

(c) Any Transfer made in violation of this Section 14 shall be deemed null 
and void ab initio and of no force or effect, regardless of any prior notice 
provided to the Salem Harbor Entities and/or any Consenting Stakeholder, 
and shall not create any obligation or liability of any Salem Harbor Entity 
or any other Consenting Stakeholder to the purported transferee.   

(d) This Section 14 shall not impose any obligation on the Salem Harbor 
Entities to issue any “cleansing letter” or otherwise publicly disclose 
information for the purpose of enabling a Consenting Stakeholder to 
transfer any of its Credit Facility Claims or Interests.  Notwithstanding 
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anything to the contrary herein, to the extent the Salem Harbor Entities 
and any another Party have entered into a confidentiality agreement, the 
terms of such confidentiality agreement shall continue to apply and remain 
in full force and effect according to its terms, and this Agreement does not 
supersede any rights or obligations otherwise arising under such 
confidentiality agreement.  

15. Further Acquisition of Claims or Interests.  Except as set forth in Section 14, 
nothing in this Agreement shall be construed as precluding any Consenting Stakeholder or any of 
its affiliates from acquiring any Claims, Interests, or Credit Facility Claims; provided, however, 
that any such additional Claims, Interests, or Credit Facility Claims acquired by any Consenting 
Stakeholder or by any of its affiliates shall automatically be subject to the terms and conditions 
of this Agreement.  Upon any such further acquisition by a Consenting Stakeholder or any of its 
affiliates, such Consenting Stakeholder shall promptly notify counsel to the Salem Harbor 
Entities, who will then promptly notify Counsel to the Prepetition Agent. 

16. Fees and Expenses.  In accordance with and subject to Section 7(a)(xiii) hereof 
and the Cash Collateral Orders, the Salem Harbor Entities shall pay or reimburse when due all 
reasonable and documented fees and out-of-pocket expenses (including reasonable and 
documented travel costs and out-of-pocket expenses) of the Prepetition Agent Advisors 
(regardless of whether such fees and out-of-pocket expenses were incurred before or after the 
Petition Date) incurred through and including the date on which a Termination Date has 
occurred.   

17. Consents and Acknowledgments. 

(a) Each Party irrevocably acknowledges and agrees that this Agreement is 
not and shall not be deemed to be a solicitation for acceptances of the 
Plan.  The acceptance of the Plan by each of the Consenting Stakeholder 
will not be solicited until such Consenting Stakeholder has received the 
Disclosure Statement and Solicitation Materials in accordance with the 
Solicitation Order or applicable law, and will be subject to sections 1125, 
1126, and 1127 of the Bankruptcy Code. 

(b) By executing this Agreement, each Consenting Lender (including, for the 
avoidance of doubt, any entity that may execute this Agreement or a 
Transferee Joinder after the RSA Effective Date) forbears from exercising 
remedies with respect to any Default or Event of Default as defined under 
the Prepetition Credit Documents that has occurred and is continuing as of 
the RSA Effective Date or is caused by the Salem Harbor Entities’ entry 
into this Agreement or the other documents related to this Agreement and 
the transactions contemplated in this Agreement.  For the avoidance of 
doubt, the forbearance set forth in this Section 17(b) shall not constitute a 
waiver with respect to any Default or Event of Default under the 
Prepetition Credit Documents and shall not bar any Consenting Lenders 
from filing a proof of claim or taking action to establish the amount of 
such claim.  Except as expressly provided in this Agreement, nothing 

Case 22-10239    Doc 9    Filed 03/24/22    Page 74 of 101



 

24 
 

herein is intended to, or does, in any manner waive, limit, impair, or 
restrict any right of any holder of the Credit Facility Claims to protect and 
preserve any right, remedy, condition, or approval requirement under this 
Agreement or the Definitive Documentation.  Upon the termination of this 
Agreement, the agreement of the Consenting Lenders to forbear from 
exercising rights and remedies in accordance with this Section 17(b) shall 
immediately terminate without requirement of any demand, presentment 
or protest of any kind, all of which the Salem Harbor Entities hereby 
waive. 

18. Representations and Warranties. 

(a) Each Consenting Lender and Consenting Equity Party, as applicable, 
hereby represents and warrants on a several and not joint and several basis 
for itself and not any other person or entity that the following statements 
are true, correct, and complete, to the best of its actual knowledge, as of 
the date hereof: 

(i) it has the requisite organizational power and authority to enter into 
this Agreement and to carry out the transactions contemplated by, 
and perform its respective obligations under, this Agreement; 

(ii) the execution and delivery of this Agreement and the performance 
of its obligations hereunder have been duly authorized by all 
necessary corporate or other organizational action on its part; 

(iii) the execution and delivery by it of this Agreement does not 
(A) violate its certificates of incorporation, or bylaws, or other 
organizational documents, or (B) result in a breach of, or constitute 
(with due notice or lapse of time or both) a default under any 
material contractual obligation to which it or any of its affiliates is 
a party; 

(iv) this Agreement is its legally valid and binding obligation, 
enforceable against it in accordance with its terms, except as 
enforcement may be limited by bankruptcy, insolvency, 
reorganization, moratorium, or other similar laws relating to or 
limiting creditors’ rights generally, or by equitable principles 
relating to enforceability; 

(v) the execution, delivery, and performance by it of this Agreement 
does not require any registration or filing with, the consent or 
approval of, notice to, or any other action with any federal, state, or 
other governmental authority or regulatory body, except (A) any of 
the foregoing as may be necessary and/or required for disclosure 
by the Securities and Exchange Commission and applicable state 
securities laws, (B) any of the foregoing as may be necessary 
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and/or required in connection with the Chapter 11 Cases, including 
the approval of the Disclosure Statement and confirmation of the 
Plan, and (C) any other registrations, filings, consents, approvals, 
notices, or other actions, the failure of which to make, obtain or 
take, as applicable, would not be reasonably likely, individually or 
in the aggregate, to materially delay or materially impair the ability 
of any Party hereto to consummate the Restructuring Transactions 
contemplated hereby;  

(vi) such Consenting Lender is an “accredited investor” within the 
meaning of Rule 501 of Regulation D promulgated under the 
Securities Act; 

(vii) such Consenting Stakeholder has sufficient knowledge and 
experience to evaluate properly the terms and conditions of this 
Agreement, and has been afforded the opportunity to consult with 
its legal and financial advisors with respect to its decision to 
execute this Agreement, and it has made its own analysis and 
decision to enter into this Agreement and otherwise investigated 
this matter to its full satisfaction; 

(viii) such Consenting Lender acknowledges the Salem Harbor Entities’ 
representation and warranty that the issuance and any resale of the 
New Common Equity pursuant to the Plan is intended to be 
exempt from registration under the Securities Act pursuant to 
Section 4(a)(2) of the Securities Act and Regulation D thereunder 
or pursuant to section 1145 of the Bankruptcy Code, as applicable; 
and 

(ix) it (A) either (1) is the sole owner of the Credit Facility Claims 
and/or Interests identified below its name on its signature page 
hereof and in the amounts set forth therein, free and clear of all 
claims, liens, encumbrances, charges, equity options, proxy, voting 
restrictions, rights of first refusal or other limitations on 
dispositions of any kind, or (2) has all necessary investment or 
voting discretion with respect to the principal amount of Credit 
Facility Claims and/or Interests identified below its name on its 
signature page hereof, and has the power and authority to bind the 
owner(s) of such claims and interests to the terms of this 
Agreement; (B) is entitled (for its own accounts or for the accounts 
of such other owners) to all of the rights and economic benefits of 
such claims and interests; and (C) to the knowledge of the 
individuals working on the Restructuring Transactions, does not 
directly or indirectly own any Credit Facility Claims or Interests, 
other than as identified below its name on its signature page 
hereof. 
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(b) Each Salem Harbor Entity hereby represents and warrants on a joint and 
several basis (and not any other person or entity other than the Salem 
Harbor Entities) that the following statements are true, correct, and 
complete, to the best of its actual knowledge, as of the date hereof: 

(i) it has the requisite corporate or other organizational power and 
authority to enter into this Agreement and to carry out the 
transactions contemplated by, and perform its respective 
obligations under, this Agreement; 

(ii) the execution and delivery of this Agreement and the performance 
of its obligations hereunder have been duly authorized by all 
necessary corporate or other organizational action on its part; 

(iii) the execution and delivery by it of this Agreement does not 
(A) violate its certificates of incorporation, or bylaws, or other 
organizational documents, or those of any of its affiliates in any 
material respect, or (B) result in a breach of, or constitute (with due 
notice or lapse of time or both) a default (other than, for the 
avoidance of doubt, a breach or default that would be triggered as a 
result of the Chapter 11 Cases of any Salem Harbor Entity’s 
undertaking to implement the Restructuring Transactions through 
the Chapter 11 Cases) under any material contractual obligation to 
which it or any of its affiliates is a party; 

(iv) the execution, delivery, and performance by it of this Agreement 
does not require any registration or filing with, the consent or 
approval of, notice to, or any other action with any federal, state, or 
other governmental authority or regulatory body, except (A) any of 
the foregoing as may be necessary and/or required for disclosure 
by the Securities and Exchange Commission and applicable state 
securities or “blue sky” laws, (B) any of the foregoing as may be 
necessary and/or required in connection with the Chapter 11 Cases, 
including the approval of the Disclosure Statement and 
confirmation of the Plan, (C) filings of amended certificates of 
incorporation or articles of formation or other organizational 
documents with applicable state authorities, and other registrations, 
filings, consents, approvals, notices, or other actions that are 
reasonably necessary to maintain permits, licenses, qualifications, 
and governmental approvals to carry on the business of the Salem 
Harbor Entities, and (D) any other registrations, filings, consents, 
approvals, notices, or other actions, the failure of which to make, 
obtain or take, as applicable, would not be reasonably likely, 
individually or in the aggregate, to materially delay or materially 
impair the ability of any Party hereto to consummate the 
Restructuring Transactions contemplated hereby; 
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(v) the issuance of and any resale of the New Common Equity 
pursuant to the Plan is intended to be exempt from registration 
under the Securities Act pursuant to Section 4(a)(2) of the 
Securities Act and Regulation D thereunder or pursuant to 
section 1145 of the Bankruptcy Code; 

(vi) subject to the provisions of sections 1125 and 1126 of the 
Bankruptcy Code, this Agreement is its legally valid and binding 
obligation, enforceable against it in accordance with its terms, 
except as enforcement may be limited by bankruptcy, insolvency, 
reorganization, moratorium, or other similar laws relating to or 
limiting creditors’ rights generally, or by equitable principles 
relating to enforceability; and 

(vii) it has sufficient knowledge and experience to evaluate properly the 
terms and conditions of the Plan and this Agreement, and has been 
afforded the opportunity to consult with its legal and financial 
advisors with respect to its decision to execute this Agreement, and 
it has made its own analysis and decision to enter into this 
Agreement and otherwise investigated this matter to its full 
satisfaction. 

19. Survival of Agreement.  Each of the Parties acknowledges and agrees that this 
Agreement is being executed in connection with negotiations concerning a possible financial 
restructuring of the Salem Harbor Entities and in contemplation of possible chapter 11 filings by 
the Salem Harbor Entities and the rights granted in this Agreement are enforceable by each 
signatory hereto without approval of any court, including, without limitation, the Bankruptcy 
Court. 

20. Settlement Discussions.  The Parties acknowledge that this Agreement, the Plan, 
and all negotiations relating hereto are part of a proposed settlement of matters that could 
otherwise be the subject of litigation.  Pursuant to Rule 408 of the Federal Rules of Evidence, 
any applicable state rules of evidence, and any other applicable law, foreign or domestic, the 
Restructuring Term Sheet, this Agreement, the Plan, any related documents, and all negotiations 
relating thereto shall not be construed as or deemed to be an admission of any kind or be 
admissible into evidence in any proceeding other than a proceeding to enforce its terms.   

21. Relationship Among Parties.   

(a) None of the Consenting Lenders shall have any fiduciary duty, any duty of 
trust or confidence in any form, or other duties or responsibilities to each 
other, the Salem Harbor Entities or their affiliates, or any of the Salem 
Harbor Entities’ or their affiliates’ creditors or other stakeholders, 
including any holders of Credit Facility Claims, and, other than as 
expressly set forth in this Agreement, there are no commitments among or 
between the Consenting Lenders.  It is understood and agreed that any 
Consenting Stakeholders may trade in any debt or equity securities of the 
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Salem Harbor Entities without the consent of the Salem Harbor Entities or 
any other Consenting Lender, subject to applicable securities laws and 
Sections 14 and 15 of this Agreement.  No prior history, pattern, or 
practice of sharing confidences among or between any of the Consenting 
Lenders or the Salem Harbor Entities shall in any way affect or negate this 
understanding and agreement. 

(b) The obligations of each Consenting Stakeholder are several and not joint 
with the obligations of any other Consenting Stakeholder.  Nothing 
contained herein and no action taken by any Consenting Stakeholder shall 
be deemed to constitute the Consenting Stakeholders as a partnership, an 
association, a joint venture, or any other kind of group or entity, or create 
a presumption that the Consenting Stakeholders are in any way acting in 
concert.  The decision of each Consenting Stakeholder to enter into this 
Agreement has been made by each such Consenting Stakeholder 
independently of any other Consenting Stakeholder. 

(c) The Consenting Stakeholder are not part of a “group” (within the meaning 
of Section 13(d)(3) or Section 14(d)(2) of the Securities Exchange Act of 
1934, as amended or any successor provision), including any group acting 
for the purpose of acquiring, holding, or disposing of securities (within the 
meaning of Rule 13d-5(b)(1) under the Securities Exchange Act of 1934, 
as amended), with any other Party.  For the avoidance of doubt, neither the 
existence of this Agreement, nor any action that may be taken by a 
Consenting Stakeholder pursuant to this Agreement, shall be deemed to 
constitute or to create a presumption by any of the Parties that the 
Consenting Stakeholders are in any way acting in concert or as such a 
“group” within the meaning of Rule 13d-5(b)(1). 

(d) The Salem Harbor Entities understand that the Consenting Stakeholders 
are engaged in a wide range of financial services and businesses, and in 
furtherance of the foregoing, the Salem Harbor Entities acknowledge and 
agree that the obligations set forth in this Agreement shall only apply to 
the trading desk(s) or business group(s) of the Consenting Stakeholders 
that principally manage or supervise such Consenting Stakeholder’s 
investment in the Salem Harbor Entities, and shall not apply to any other 
trading desk or business group of the Consenting Stakeholder so long as 
they are not acting at the direction or for the benefit of such Consenting 
Stakeholder.   

22. Specific Performance.  It is understood and agreed by the Parties that money 
damages may be an insufficient remedy for any breach of this Agreement by any Party and each 
non-breaching Party shall be entitled to seek specific performance and injunctive or other 
equitable relief as a remedy of any such breach of this Agreement, including, without limitation, 
an order of the Bankruptcy Court or other court of competent jurisdiction requiring any Party to 
comply promptly with any of its obligations hereunder. 

Case 22-10239    Doc 9    Filed 03/24/22    Page 79 of 101



 

29 
 

23. Governing Law & Jurisdiction.  This Agreement shall be governed by, and 
construed in accordance with, the laws of the State of New York, without regard to such state’s 
choice of law provisions which would require the application of the law of any other jurisdiction, 
except where preempted by the Bankruptcy Code.  By its execution and delivery of this 
Agreement, each Party irrevocably and unconditionally agrees for itself that any legal action, 
suit, or proceeding against it with respect to any matter arising under or arising out of or in 
connection with this Agreement or for recognition or enforcement of any judgment rendered in 
any such action, suit, or proceeding, may be brought in the United States District Court for the 
Southern District of New York, and by executing and delivering this Agreement, each of the 
Parties irrevocably accepts and submits itself to the exclusive jurisdiction of such court, 
generally and unconditionally, with respect to any such action, suit or proceeding.  
Notwithstanding the foregoing consent to New York jurisdiction, if the Chapter 11 Cases are 
commenced, each Party agrees that the Bankruptcy Court shall have exclusive jurisdiction of all 
matters arising out of or in connection with this Agreement.  By executing and delivering this 
Agreement, and upon commencement of the Chapter 11 Cases, each of the Parties irrevocably 
and unconditionally submits to the personal jurisdiction of the Bankruptcy Court solely for 
purposes of any action, suit, proceeding, or other contested matter arising out of or relating to 
this Agreement, or for recognition or enforcement of any judgment rendered or order entered in 
any such action, suit, proceeding, or other contested matter.   

24. WAIVER OF RIGHT TO TRIAL BY JURY.  EACH OF THE PARTIES 
WAIVES ANY RIGHT TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE, 
WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE, BETWEEN ANY OF 
THE PARTIES ARISING OUT OF, CONNECTED WITH, RELATING TO, OR 
INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN ANY OF THEM IN 
CONNECTION WITH THIS AGREEMENT.  INSTEAD, ANY DISPUTES RESOLVED IN 
COURT SHALL BE RESOLVED IN A BENCH TRIAL WITHOUT A JURY. 

25. Successors and Assigns.  Subject to Section 14, neither this Agreement nor any of 
the rights or obligations hereunder may be assigned by any Party hereto without the prior written 
consent of the other Parties hereto, and then only to a Person who has agreed to be bound by the 
provisions of this Agreement.  Except as otherwise provided in this Agreement, this Agreement 
is intended to bind and inure to the benefit of each of the Parties and each of their respective 
permitted successors, assigns, heirs, executors, administrators, and representatives. 

26. No Third-Party Beneficiaries.  Unless expressly stated herein, this Agreement 
shall be solely for the benefit of the Parties and no other person or entity shall be a third-party 
beneficiary of this Agreement. 

27. Notices.  All notices (including, without limitation, any notice of termination or 
breach) and other communications from any Party hereunder shall be in writing and shall be 
deemed to have been duly given if personally delivered by courier service, messenger, email, or 
facsimile to the other Parties at the applicable addresses below, or such other addresses as may 
be furnished hereafter by notice in writing.  Any notice of termination or breach shall be 
delivered to all other Parties. 

 

Case 22-10239    Doc 9    Filed 03/24/22    Page 80 of 101



 

30 
 

(a) If to any Salem Harbor Entity: 

c/o Tateswood Energy Company, LLC 
480 Wildwood Forest Drive, Suite 475 
Spring, Texas 77380 
Attn.: John Castellano; John Lambert 
Email:  jcastellano@alixpartners.com; jlambert@tateswood.com 
 
With a copy to: 

Paul, Weiss, Rifkind, Wharton & Garrison LLP 
 1285 Avenue of the Americas 
 New York, New York 10019 
 Attn.: Brian S. Hermann 
  John T. Weber 
  Alice Nofzinger 
 Email: bhermann@paulweiss.com  
     jweber@paulweiss.com 
   anofzinger@paulweiss.com 

 
(b) If to the Consenting Lenders, to the notice address provided on such 

Consenting Lender’s signature page 

With a copy to: 

Mayer Brown LLP 
1221 Avenue of the Americas  
New York, New York 10020  

 Attn.: Brian Trust 
    Joaquin M. C De Baca 
 Email: btrust@mayerbrown.com  
     jcdebaca@mayerbrown.com 
 
(c) If to the Consenting Equity Parties, to the notice address provided on such 

Consenting Equity Party’s signature page 

With a copy to: 

Munger Tolles & Olson LLP 
355 South Grand Avenue, Suite 3500 
Los Angeles, California 90071-1560 
Attn.: Seth Goldman 
 Daniel Levin 

 Email: seth.goldman@mto.com;  
   daniel.levin@mto.com 
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28. Entire Agreement.  This Agreement (including the Exhibits and Schedules) 
constitutes the entire agreement of the Parties with respect to the subject matter of this 
Agreement, and supersedes all prior negotiations, agreements, and understandings, whether 
written or oral, among the Parties with respect to the subject matter of this Agreement; provided 
that any confidentiality agreement between or among the Parties shall remain in full force and 
effect in accordance with its terms; provided further that the Parties intend to enter into the 
Definitive Documentation after the date hereof to consummate the Restructuring Transactions.  

29. Waivers; Amendments.  Except as otherwise provided herein, this Agreement 
may not be modified, amended, or supplemented, and no term or provision hereof or thereof 
waived, without the prior written consent of the Salem Harbor Entities and the Required 
Consenting Lenders and, solely to the extent the Equity Party Consent Right is applicable, the 
Consenting Equity Parties; provided that, (i) the written consent of each Consenting Stakeholder 
and the Salem Harbor Entities shall be required for any amendments, amendments and 
restatements, modifications, or other changes to Section 10 and this Section 29, (ii) the definition 
of “Required Consenting Lenders” may not be amended or otherwise modified without the 
written consent of each Consenting Lender and the Salem Harbor Entities, (iii) the written 
consent of each Consenting Lender shall be required for any amendments, amendments and 
restatements, modifications, or other changes to Section 14, (iv) the definition of “Equity Party 
Consent Right” may not be amended or otherwise modified without the written consent of each 
Consenting Equity Party and the Salem Harbor Entities, and (v) the written consent of the 
respective issuing bank shall be required for any amendments, amendments and restatements, 
modifications, or other changes to any provisions on the Letters of Credit.  In determining 
whether any consent or approval has been given or obtained by the Required Consenting 
Lenders, the Consenting Lenders or the Consenting Equity Parties, as applicable, each then 
existing Defaulting Stakeholders and its respective Credit Facility Claims or Interests, as 
applicable, shall be excluded from such determination.  Notwithstanding anything to the contrary 
set forth herein, where written consent is required pursuant to or contemplated by this 
Agreement, such written consent shall be deemed to have occurred if it is conveyed in writing 
(with email being sufficient) between Counsel to the Prepetition Agent, Paul, Weiss, Rifkind, 
Wharton & Garrison LLP, as counsel to the Salem Harbor Entities, and counsel to the 
Consenting Equity Parties (to the extent applicable), and without representations or warranties of 
any kind on behalf of such counsel. 

30. Reservation of Rights. 

(a) Except as expressly provided in this Agreement or the Restructuring Term 
Sheet, including, without limitation, Section 6(a) of this Agreement, 
nothing herein is intended to, or does, in any manner waive, limit, impair, 
or restrict the ability of any Party to protect and preserve its rights, 
remedies and interests, including, without limitation, its claims against any 
of the other Parties.   

(b) Without limiting clause (a) of this Section 30 in any way, if this 
Agreement is terminated for any reason, nothing shall be construed herein 
as a waiver by any Party of any or all of such Party’s rights, remedies, 
claims, and defenses and the Parties expressly reserve any and all of their 
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respective rights, remedies, claims and defenses, subject to Section 20 of 
this Agreement.  This Agreement, the Plan, and any related document 
shall in no event be construed as or be deemed to be evidence of an 
admission or concession on the part of any Party of any claim or fault or 
liability or damages whatsoever.  Each of the Parties denies any and all 
wrongdoing or liability of any kind and does not concede any infirmity in 
the claims or defenses which it has asserted or could assert. 

31. Counterparts.  This Agreement may be executed in one or more counterparts, each 
of which, when so executed, shall constitute the same instrument, and the counterparts may be 
delivered by facsimile transmission or by electronic mail in portable document format (.pdf). 

32. Public Disclosure.  The Salem Harbor Entities shall deliver drafts to Counsel to 
the Prepetition Agent and the Consenting Equity Parties of any press releases and public 
documents that constitute disclosure of the existence or terms of this Agreement or any 
amendment to the terms of this Agreement to the general public (each a “Public Disclosure”) 
before making any such disclosure and shall otherwise consult with Counsel to the Prepetition 
Agent and the Consenting Equity Parties with respect to any Public Disclosure.  Under no 
circumstances may any Party make any public disclosure of any kind that would disclose either: 
(i) the holdings of any Consenting Lender (including on the signature pages of the Consenting 
Lenders, which shall not be publicly disclosed or filed) or (ii) the identity of any Consenting 
Lender without the prior written consent of such Consenting Lender or the order of a Bankruptcy 
Court or other court with competent jurisdiction; provided, however, that notwithstanding the 
foregoing, the Salem Harbor Entities shall not be required to keep confidential the aggregate 
holdings of all Consenting Lenders, and each Consenting Stakeholder hereby consents to the 
disclosure of the execution of this Agreement by the Salem Harbor Entities, and the terms and 
contents hereof, in the Plan, the Disclosure Statement filed therewith, and any filings by the 
Salem Harbor Entities with the Bankruptcy Court, or as otherwise required by applicable law or 
regulation, or the rules of any applicable regulatory body.  

33. Severability. If any portion of this Agreement shall be held to be invalid, 
unenforceable, void or voidable, or violative of applicable law, the remaining portions of this 
Agreement insofar as they may practicably be performed shall remain in full force and effect and 
binding on the Parties. 

34. Headings.  The section headings of this Agreement are for convenience of 
reference only and shall not, for any purpose, be deemed a part of this Agreement. 

35. Interpretation.  This Agreement is the product of negotiations among the Parties, 
and the enforcement or interpretation hereof, is to be interpreted in a neutral manner, and any 
presumption with regard to interpretation for or against any Party by reason of that Party having 
drafted or caused to be drafted this Agreement or any portion hereof, shall not be effective in 
regard to the interpretation hereof.  For purposes of this Agreement, unless otherwise specified: 
(a) each term, whether stated in the singular or the plural, shall include both the singular and the 
plural, and pronouns stated in the masculine, feminine, or neuter gender shall include the 
masculine, feminine, and the neuter gender; (b) all references herein to “Articles,” “Sections,” 
and “Exhibits” are references to Articles, Sections, and Exhibits of this Agreement; (c) the words 
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“herein,” “hereof,” “hereunder,” and “hereto,” refer to this Agreement in its entirety rather than 
to a particular portion of this Agreement; and (d) the words “include” and “including,” and 
variations thereof, shall not be deemed to be terms of limitation, and shall be deemed to be 
followed by the words “without limitation”.  The phrase “reasonable best efforts”, 
“commercially reasonable best efforts”, “commercially reasonable efforts” or words or phrases 
of similar import as used herein shall not be deemed to require any party to enforce or exhaust 
their appellate rights in any court of competent jurisdiction, including, without limitation, the 
Bankruptcy Court. 

36. Computation of Time. Rule 9006(a) of the Federal Rules of Bankruptcy 
Procedure applies in computing any period of time prescribed or allowed herein only to the 
extent such period of time governs a Milestone pertaining to the entry of an order by the 
Bankruptcy Court in the Chapter 11 Cases. 

37. Remedies Cumulative; No Waiver. All rights, powers, and remedies provided 
under this Agreement or otherwise available in respect hereof at law or in equity shall be 
cumulative and not alternative, and the exercise of any right, power, or remedy thereof by any 
Party shall not preclude the simultaneous or later exercise of any other such right, power, or 
remedy by such Party.  The failure of any Party hereto to exercise any right, power, or remedy 
provided under this Agreement or otherwise available in respect hereof at law or in equity, or to 
insist upon strict compliance by any other Party hereto with its obligations hereunder, and any 
custom or practice of the parties at variance with the terms hereof, shall not constitute a waiver 
by such Party of its right to exercise any such or other right, power, or remedy or to demand such 
strict compliance. 

38. Additional Parties.  Without in any way limiting the provisions hereof, additional 
holders of Credit Facility Claims may elect to become Parties by executing and delivering to the 
Salem Harbor Entities and Counsel to the Prepetition Agent a counterpart hereof.  Such 
additional holders of Credit Facility Claims shall become a Party to this Agreement as a 
Consenting Lender in accordance with the terms of this Agreement.  

[Signature pages follow] 
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[Signature Pages Intentionally Omitted] 
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Exhibit A to the Restructuring Support Agreement 

Restructuring Term Sheet
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FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP, ET AL. 
RESTRUCTURING TERM SHEET 

March 23, 2022 

This non-binding indicative term sheet (the “Term Sheet”) sets forth the principal terms of a 
comprehensive restructuring (the “Restructuring”) of the existing debt and other obligations of 
the Salem Harbor Entities.  The Restructuring will be consummated through the 
commencement by the Salem Harbor Entities of the Chapter 11 Cases in the Bankruptcy Court, 
in accordance with the terms of the RSA (as defined below) to be executed by the Salem Harbor 
Entities and the Consenting Stakeholders and to which this Term Sheet is appended.  
Capitalized terms used but not otherwise defined herein have the meaning given to such terms 
in the RSA.  To the extent of any conflict between this Term Sheet and the RSA, this Term 
Sheet shall govern. 
THIS TERM SHEET DOES NOT CONSTITUTE AN OFFER OF SECURITIES OR A 
SOLICITATION OF THE ACCEPTANCE OR REJECTION OF A CHAPTER 11 PLAN FOR 
PURPOSES OF SECTIONS 1125 AND 1126 OF THE BANKRUPTCY CODE.  ANY SUCH 
OFFER OR SOLICITATION WILL ONLY BE MADE IN COMPLIANCE WITH ALL 
APPLICABLE SECURITIES, BANKRUPTCY, AND OTHER APPLICABLE LAWS. 
THIS TERM SHEET IS BEING PROVIDED AS PART OF A COMPREHENSIVE 
COMPROMISE AND SETTLEMENT, EACH ELEMENT OF WHICH IS CONSIDERATION 
FOR THE OTHER ELEMENTS AND AN INTEGRAL ASPECT OF THE 
RESTRUCTURING.  THIS TERM SHEET IS CONFIDENTIAL AND SUBJECT TO 
FEDERAL RULE OF EVIDENCE 408.  NOTHING IN THIS TERM SHEET SHALL 
CONSTITUTE OR BE CONSTRUED AS AN ADMISSION OF ANY FACT OR LIABILITY, 
A STIPULATION OR A WAIVER, AND EACH STATEMENT CONTAINED HEREIN IS 
MADE WITHOUT PREJUDICE SOLELY FOR SETTLEMENT PURPOSES, WITH A FULL 
RESERVATION AS TO ALL RIGHTS, REMEDIES, CLAIMS OR DEFENSES OF THE 
SALEM HABROR ENTITIES AND CONSENTING STAKEHOLDERS, AS APPLICABLE. 
THE TRANSACTIONS DESCRIBED HEREIN WILL BE SUBJECT TO THE 
NEGOTIATION AND COMPLETION OF DEFINITIVE DOCUMENTATION 
INCORPORATING THE TERMS SET FORTH HEREIN, AND THE CLOSING OF ANY 
TRANSACTION SHALL BE SUBJECT TO THE TERMS AND CONDITIONS SET FORTH 
IN SUCH AGREED DEFINITIVE DOCUMENTATION. 
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Material Terms of the Restructuring 

Term Description 

Overview of the 
Restructuring  

This Term Sheet contemplates the Restructuring of the Salem Harbor Entities.  To 
effectuate the Restructuring, certain parties, including: (a) the Salem Harbor 
Entities and (b) the Consenting Stakeholders will enter into a Restructuring 
Support Agreement (as amended, restated, supplemented or otherwise modified in 
accordance with the terms hereof and thereof, the “RSA”) consistent in all respects 
with the material terms set forth herein and to which this Term Sheet is or shall be 
attached. 

The Restructuring will be consummated pursuant to a joint “pre-arranged” 
chapter 11 plan of reorganization (as amended, restated, modified, or otherwise 
supplemented, the “Plan” and, the supplement thereto, the “Plan Supplement”) to 
be confirmed by the Bankruptcy Court.  Pursuant to the Plan, the Restructuring 
may be effectuated either as:  

(a) a sale involving all, or substantially all, of the Debtors’ assets (the “Sale 
Transaction”); or  

(b) a stand-alone reorganization (the “Stand-Alone Restructuring”) that is 
consistent with the provisions set forth in this Term Sheet. 

The Debtors, in consultation with the Required Consenting Lenders, shall make the 
election to consummate the Stand-Alone Restructuring or the Sale Transaction as 
part of the Plan Supplement (such election, the “Transaction Election”).   

Overview of 
Stand-Alone 
Restructuring   

 

The Debtors shall seek to consummate the Plan consistent with the Milestones set 
forth in the RSA.  The Plan shall provide that on the Effective Date, or as soon as 
reasonably practicable thereafter, pursuant to and in accordance with the Plan, the 
Debtors (on and after the Effective Date, collectively, the “Reorganized Debtors”) 
shall (a) issue the New Common Equity (as defined below), (b) enter into the Exit 
Facility Credit Agreement (as defined below), if applicable, (c) execute any New 
Governance Documents (as defined below), as may be necessary, (d) own and 
have vested in them all of the Debtors’ assets, and (e) consummate any other 
transactions necessary or appropriate in connection with the foregoing. 

Overview of Sale 
Transaction 

Prior to the Petition Date, the Debtors commenced a sale and marketing process for 
all, or substantially all, of the Debtors’ assets (the “Sale Process”), and will 
continue the Sale Process on a post-petition basis  to solicit bids for a potential 
Sale Transaction in accordance with the Milestones, the Bidding Procedures, and 
other terms set forth in the RSA and this Term Sheet.  The Sale Process may be 
terminated at any time by the Debtors, in consultation with the Required 
Consenting Lenders.     

The Debtors may consummate the Sale Transaction with the successful bidder 
(together with its successors and permitted assigns, including any and all of its 
wholly-owned affiliates to which it assigns any of its rights or obligations under an 
asset purchase agreement, the “Purchaser”) if the Debtors, in consultation with the 
Required Consenting Lenders, make a good-faith determination that the Sale 
Transaction will result in higher or otherwise better value for the Debtors’ 
stakeholders as compared to the Stand-Alone Restructuring.    
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The Prepetition Agent, on behalf of the Consenting Lenders, preserves the right to 
credit bid all or any portion of the Credit Facility Claims in connection with the 
Sale Transaction.   

If the Sale Transaction is consummated, the Debtors and the Required Consenting 
Lenders shall agree prior to, or contemporaneously with, the Transaction Election 
(defined below), on a budget (the “Wind Down Budget”), which as of the Effective 
Date shall provide the Debtors with an amount of cash sufficient to fund the wind 
down the Debtors’ estates (the “Wind Down Amount”).  Following the completion 
of the Wind Down (defined below), any excess amount of the Wind Down Amount 
after completion of the Wind Down shall be distributed by the Plan Administrator 
(defined below) to the Prepetition Agent for distribution to the Prepetition Lenders. 

Cash Collateral To implement the Restructuring, the Consenting Lenders shall consent to the 
Debtors’ use of Cash Collateral on the terms set forth in the Cash Collateral 
Orders, including the Interim Cash Collateral Order, which shall be in form and 
substance reasonably acceptable to the Required Lenders (as defined in the Credit 
Agreement) both as a Definitive Documentation or otherwise.  

Exit Facility In the event the Stand-Alone Restructuring is consummated, on the Effective Date, 
the Reorganized Debtors may enter into a new credit agreement (the “Exit Facility 
Credit Agreement” and, collectively with any other definitive documentation in 
connection therewith, the “Exit Facility Documents”) evidencing new first-lien 
term loans (the “Exit Facility Loans”) in an aggregate principal amount to be 
agreed among the Debtors and the Required Consenting Lenders, which shall be 
comprised of converted Prepetition Secured Loans in a like amount, and any new 
money financing as may be agreed among the Debtors and the Required 
Consenting Lenders.  The terms of the Exit Facility Documents shall be on terms 
reasonably acceptable to the Debtors and the Required Consenting Lenders. 

For the avoidance of doubt, and notwithstanding anything in this Term Sheet or the 
RSA to the contrary, the terms of any new money financing as may be agreed by 
the Required Consenting Lenders shall not bind or otherwise force any Lender that 
has not consented to the terms of such financing to participate in such financing or 
any other similar funding, or create or imply any type of drag-along right requiring 
Lenders to participate in any new money financing (the “Lender Voluntary 
Financing Right”). 

Letters of Credit In the event the Stand-Alone Restructuring is consummated, on the Effective Date, 
each of the Debtors’ two (2) undrawn outstanding Letters of Credit shall either be 
renewed in its entirety or replaced with a new letter of credit on substantially 
similar terms to those existing as of the Petition Date such that the Letters of Credit 
shall continue in full force and effect following the Effective Date. 

“Letters of Credit” means, together, the Gas Lateral Letter of Credit (as defined in 
the Prepetition Credit Documents) and the cash collateralized letter of credit issued 
by the Prepetition Agent to secure DevCo’s obligations under the Contractual 
Service Agreement, dated as of January 6, 2015.  

New Common 
Equity  

In the event the Stand-Alone Restructuring is consummated, on the Effective Date, 
Highstar Footprint Power Holdings L.P. (“TopCo”), or such other Salem Harbor 
Entity as may be determined by the Debtors and the Required Consenting Lenders, 
as a Reorganized Debtor (“Reorganized TopCo”), shall issue a single class of 
common equity interests (the “New Common Equity”).  The New Common Equity 
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will be distributed in accordance with the Plan. 

Plan 
Administrator  

If the Restructuring is implemented through the Sale Transaction, the Plan shall 
provide that a plan administrator (the “Plan Administrator”) shall oversee the wind 
down (the “Wind Down”) of the Debtors’ estates consistent with the Wind Down 
Budget.    

Treatment of Claims and Interests Under the Restructuring and the Plan 

Claim Proposed Treatment 

Unclassified Claims 

Administrative 
Claims 

Treatment.  Except to the extent that a holder of an Allowed administrative claim 
(collectively, the “Administrative Claims”) and the Debtors agree in writing to less 
favorable treatment for such Administrative Claim, such holder shall receive 
payment in full, in cash, of the unpaid portion of its Allowed Administrative Claim 
(a) if such Administrative Claim is Allowed on or prior to the Effective Date, on 
the Effective Date or as soon thereafter as reasonably practicable (or, if payment is 
not then due, on the due date of such Allowed Administrative Claim or as soon as 
reasonably practicable thereafter); (b) if such Administrative Claim is not allowed 
as of the Effective Date, the date on which an order allowing such Administrative 
Claim becomes a final order, or as soon as reasonably practicable thereafter; (c) if 
such Allowed Administrative Claim is based on liabilities incurred by the Debtors 
in the ordinary course of their business after the Petition Date, in accordance with 
the terms and conditions of the particular transaction or course of business giving 
rise to such Allowed Administrative Claim, without any further action by the 
holder of such Allowed Administrative Claim; (d) at such time and upon such 
terms as may be agreed upon by the holder of such Allowed Administrative Claim 
and the Debtors; or (e) at such time and upon such terms as set forth in a final 
order of the Bankruptcy Court. To the extent necessary, if the Sale Transaction is 
implemented, the Plan shall provide for a reserve to be established on the Effective 
Date from the proceeds of the Sale Transaction (the “Sale Proceeds”) or otherwise 
from Cash Collateral to provide for payment of any Administrative Claims not 
otherwise satisfied on the Effective Date (the “Administrative Claim Reserve”).  
Any excess amount from the Administrative Claim Reserve after satisfaction of the 
Administrative Claims shall be distributed to the Prepetition Agent for distribution 
to the Prepetition Lenders. 

Administrative Claims shall include, among other things: (a) the actual and 
necessary costs and expenses incurred on or after the Petition Date until and 
including the Effective Date of preserving the Estates and operating the Debtors’ 
businesses; (b) Allowed claims of professionals retained pursuant to a Bankruptcy 
Court order seeking an award of compensation for services rendered or 
reimbursement of expenses incurred through and including the Effective Date; 
(c) Allowed Restructuring Expenses (as defined below); and (d) all fees and 
charges assessed against the Estates pursuant to section 1930 of chapter 123 of the 
Judicial Code.  For the avoidance of doubt, a Claim arising under section 503(b)(9) 
of the Bankruptcy Code is an Administrative Claim. 

Voting.  Not classified; non-voting. 

Priority Tax 
Claims 

Treatment.  All Allowed claims against the Debtors under section 507(a)(8) of the 
Bankruptcy Code (collectively, the “Priority Tax Claims”) shall be treated in 
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accordance with section 1129(a)(9)(C) of the Bankruptcy Code, except to the 
extent that a holder of an Allowed Priority Tax Claim agrees to a less favorable 
treatment.  To the extent necessary, if the Sale Transaction is implemented, the 
Plan shall provide for a reserve to be established on the Effective Date from the 
Sale Proceeds or otherwise from Cash Collateral to provide for payment of any 
Priority Tax Claims not otherwise satisfied on the Effective Date (the “Priority Tax 
Claim Reserve”).  Any excess amount from the Priority Tax Claim Reserve after 
satisfaction of any Priority Tax Claims shall be distributed to the Prepetition Agent 
for distribution to the Prepetition Lenders. 

Voting.  Not classified; non-voting. 

Classified Claims and Interests 

Other Secured 
Claims1 

Treatment.  On the Effective Date, each holder of an Allowed secured claim other 
than a Credit Facility Claim (collectively, the “Other Secured Claims”) shall 
receive, at the Debtors’ option: (a) payment in full in cash; (b) the collateral 
securing its Allowed Other Secured Claim; (c) reinstatement of its Allowed Other 
Secured Claim; or (d) such other treatment rendering its Allowed Other Secured 
Claim unimpaired in accordance with section 1124 of the Bankruptcy Code. 

Voting.  Unimpaired.  Each holder of an Allowed Other Secured Claim will be 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the 
Bankruptcy Code.  Therefore, each holder of an Allowed Other Secured Claim will 
not be entitled to vote to accept or reject the Plan. 

Other Priority 
Claims 

Treatment.  Each holder of an Allowed claim described in section 507(a) of the 
Bankruptcy Code, other than a Priority Tax Claim or an Administrative Claim 
(collectively, the “Other Priority Claims”), shall receive payment in full in cash or 
treatment in a manner consistent with section 1129(a)(9) of the Bankruptcy Code. 

Voting.  Unimpaired.  Each holder of an Other Priority Claim will be conclusively 
presumed to have accepted the Plan pursuant to section 1126(f) of the 
Bankruptcy Code.  Therefore, each holder of an Allowed Other Priority Claim will 
not be entitled to vote to accept or reject the Plan. 

Credit Facility 
Claims  

Treatment.  Each holder of an Allowed secured claim arising under the 
Prepetition Credit Documents, including any accrued and unpaid interest and fees 
(collectively, the “Credit Facility Claims”), except to the extent that a holder of an 
Allowed Credit Facility Claim agrees to less favorable treatment of its Allowed 
Credit Facility Claim, shall receive, on the Effective Date, it pro rata share of:  

If the Stand-Alone Restructuring is consummated: (i) 100% percent of the New 
Common Equity and (ii) the Exit Facility Loans (if applicable).  

If the Sale Transaction is consummated: the net Sale Proceeds received by the 
Debtors upon consummation of the Sale Transaction after satisfaction of the 
Administrative Claims (including the Administrative Claim Reserve), Priority Tax 
Claims (including the Priority Tax Claim Reserve), Other Priority Claims and 
Other Secured Claims, as well as the funding of the Wind Down Amount (the “Net 
Sale Proceeds”) until all Allowed Credit Facility Claims are satisfied in full in 

 
1  For the avoidance of doubt, this class of claims is comprised solely of holders of “Permitted Encumbrances” as 
defined in the Credit Agreement, excluding clauses (h) and (p) of the definition. 
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cash.   

Voting.  Impaired.  Each holder of an Allowed Credit Facility Claim will be 
entitled to vote to accept or reject the Plan. 

General 
Unsecured 
Claims 

Treatment.  Each holder of an Allowed unsecured claim that is not (a) an 
Administrative Claim, (b) a Priority Tax Claim, or (c) an Other Priority Claim 
(collectively, the “General Unsecured Claims”), except to the extent that a holder 
of an Allowed General Unsecured Claim agrees to less favorable treatment of its 
Allowed General Unsecured Claim, shall receive the following on the Effective 
Date:  

If the Stand-Alone Restructuring is consummated: (i) in the event that a holder 
of a Allowed General Unsecured Claim votes to accept and/or do not opt-out of 
Plan’s third-party releases, they will receive a complete waiver and release of any 
and all claims, causes of action, and other rights based on claims pursuant to 
chapter 5 of the Bankruptcy Code or under similar or related state or federal 
statutes and common law including fraudulent transfer laws from the Debtors and 
their estates, in each case on behalf of themselves and their respective successors, 
assigns, and representatives, and any and all other entities who may purport to 
assert any cause of action, directly or derivatively, by, through, for, or because of 
the foregoing entities, subject to and in accordance with the Plan; and (ii) its pro 
rata share of proceeds from the disposition of unencumbered assets. 

If the Sale Transaction is consummated, its pro rata share of (i) proceeds from 
the disposition of unencumbered assets and (ii) solely to the extent the Credit 
Facility Claims are paid in full in cash on the Effective Date, the Net Sale Proceeds 
remaining until all Allowed General Unsecured Claims are satisfied in full in cash.  

Voting.  Impaired.  Each holder of an Allowed General Unsecured Claim will be 
entitled to vote to accept or reject the Plan. 

For the avoidance of doubt, General Unsecured Claims shall include any unsecured 
deficiency claim arising under the Credit Agreement, and any claims held by 
Iberdrola Energy Projects, Inc. against any Debtor. 

Intercompany 
Claims 

Treatment.  On the Effective Date, each Debtor holding a claim against another 
Debtor arising before the Petition Date (collectively, the “Intercompany Claims”) 
shall have its claim reinstated or cancelled, released, and extinguished without any 
distribution.  

Voting.  Either unimpaired or impaired.  Each holder of an Allowed Intercompany 
Claim will either be conclusively presumed to have accepted the Plan pursuant to 
section 1126(f) of the Bankruptcy Code or deemed to have rejected the Plan 
pursuant to section 1126(g) of the Bankruptcy Code.  Therefore, each holder of an 
Allowed Intercompany Claim will not be entitled to vote to accept or reject the 
Plan. 

Section 510(b) 
Claims 

Treatment.  On the Effective Date, holders of any claim subject to subordination 
under section 510(b) of the Bankruptcy Code (collectively, the “Section 510(b) 
Claims”) shall receive no recovery on account of their Section 510(b) Claims. 

Voting.  Impaired.  Each holder of a Section 510(b) Claim will be deemed to have 
rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code.  Therefore, 
each holder of a Section 510(b) Claim will not be entitled to vote to accept or 
reject the Plan. 
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Interests in 
TopCo  

Treatment.  On the Effective Date, each holder of an Interest in TopCo shall have 
such interest cancelled, released, and extinguished and without any distribution.   

“Interests in TopCo” means any equity security, including all issued, unissued, 
authorized, or outstanding shares of capital stock and any other common stock, 
preferred stock, limited liability company interests, limited partnership interests, 
general partnership interests (including the general partnership interests of 
Highstar Footprint Holdings GP, LLC in TopCo) and any other equity, ownership, 
or profit interests, including all options, warrants, rights, stock appreciation rights, 
phantom stock rights, restricted stock units, redemption rights, repurchase rights, 
convertible, exercisable, or exchangeable securities, or other agreements, 
arrangements, or commitments of any character relating to, or whose value is 
related to, any such interest or other ownership interest in TopCo, whether or not 
arising under or in connection with any employment agreement and whether or not 
certificated, transferable, preferred, common, voting, or denominated “stock” or a 
similar security. 

Voting. Impaired.  Holders of Interests in TopCo will be deemed to have rejected 
the Plan pursuant to section 1126(g) of the Bankruptcy Code and, therefore, will 
not be entitled to vote to accept or reject the Plan. 

General Provisions 

Capital Structure If the Stand-Alone Restructuring is consummated, on the Effective Date, the debt 
and equity capital structure of the Reorganized Debtors will be consistent in all 
material respects with the capital structure of the Reorganized Debtors as set forth 
in this Term Sheet, unless otherwise agreed to by the Required Consenting 
Lenders.   

Neither the New Common Equity nor any other interests in any Reorganized 
Debtor will be listed for trading on a securities exchange, and none of the 
Reorganized Debtors will be required to file reports with the United States 
Securities and Exchange Commission unless it is required to do so pursuant to the 
Exchange Act.   

Interests in 
TopCo 
Subsidiaries 

All existing equity interests in the Salem Harbor Entities other than the Interests in 
TopCo shall remain effective and outstanding on the Effective Date and shall be 
owned and held by the same applicable entities that held or owned such interests 
immediately before the Effective Date. 

Executory 
Contracts and 
Unexpired 
Leases 

The Debtors reserve the right, with the consent of the Prepetition Agent and 
Required Consenting Lenders, to reject or amend certain executory contracts and 
unexpired leases.  If the Stand-Alone Restructuring is consummated, all executory 
contracts and unexpired leases not expressly assumed will be deemed rejected 
pursuant to the Plan as of the Effective Date.  If the Sale Transaction is 
consummated, all executory contracts and unexpired leases not expressly assumed 
and assigned to the Purchaser pursuant to the Plan shall be deemed rejected as of 
the Effective Date. 

D&O Tail Policy On or prior to the Effective Date, the Debtors shall purchase tail policies related to 
the Debtors’ directors’ and officers’ insurance policies as of the Petition Date 
providing for coverage for at least a six-year period after the Effective Date for 
directors’, managers’ and officers’ liability. 

Cancellation of On the Effective Date, except to the extent otherwise provided above or in the 
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Instruments, 
Certificates and 
Other 
Documents 

Plan, all instruments, certificates, and other documents evidencing indebtedness or 
debt securities of, or interests in, any of the Debtors shall be cancelled, and the 
obligations of the Debtors thereunder, or in any way related thereto, shall be 
discharged. 

Restructuring 
Expenses 

The prepetition and postpetition reasonable and documented fees and expenses of 
the Prepetition Agent, including the prepetition and postpetition reasonable and 
documented fees and expenses of the Prepetition Agent Advisors (collectively, 
the “Restructuring Expenses”), shall be paid in full in cash in accordance with the 
terms of the Cash Collateral Orders and the terms hereof, as applicable, without 
any requirement to file a fee application with the Bankruptcy Court, without the 
need for itemized time detail, and without any requirement for Bankruptcy Court 
review or approval consistent with the terms of the Interim Cash Collateral Order.  

All Restructuring Expenses to be paid on the Effective Date shall be estimated in 
good faith prior to and as of the Effective Date and such estimates shall be 
delivered to the Debtors no later than five (5) days before the anticipated Effective 
Date; provided, however, that such estimates shall not be considered or deemed an 
admission or limitation with respect to such Restructuring Expenses, which are 
payable in full by the Debtors regardless of any estimation with any excess of 
estimated amounts over actual amounts to be reverted to the Reorganized Debtors.   

Exemption from 
SEC 
Registration 

The issuance of all securities under the Plan will be exempt from registration under 
(a) section 1145 of the Bankruptcy Code to the extent permitted pursuant to 
section 1145 of the Bankruptcy Code, or (b) such other applicable securities law 
exemption. 

Definitive 
Documentation 

The Definitive Documentation, including the Plan Supplement, shall be in form 
and substance reasonably acceptable to the Debtors and the Required Consenting 
Lenders.  The Plan and each of the Definitive Documentation shall contain 
conditions precedent that are usual and customary for the transactions 
contemplated thereby. 

Tax Issues The terms of the Restructuring shall, to the extent practicable, be structured to 
(a) preserve or otherwise maximize favorable tax attributes (including tax basis) of 
the Salem Harbor Entities, and (b) achieve the most optimal and efficient tax 
outcomes for the Salem Harbor Entities taking into account applicable tax, 
applicable regulations, and business and cost considerations, in a manner 
acceptable to the Debtors and the Required Consenting Lenders. 

Fiduciary Out Notwithstanding anything to the contrary herein, the terms of this Term Sheet shall 
be subject to the “fiduciary out” provisions set forth in the RSA. 

Milestones The Debtors shall implement the Restructuring in accordance with the Milestones.  

Retention of 
Jurisdiction  

The Plan will provide that the Bankruptcy Court shall retain jurisdiction for usual 
and customary matters.  

Company Governance/Organizational Documents/Release 

New Board If a Stand-Alone Restructuring is consummated, the initial board of directors of 
Reorganized TopCo (the “New Board”) shall consist of five (5) directors or 
managers in total, which shall be designated by the Required Consenting Lenders 
prior to the Effective Date and disclosed in the Plan Supplement. 

New Governance Corporate governance for the Reorganized Debtors, including charters, bylaws, 
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Documents operating agreements, or other organizational documents, as applicable (the “New 
Governance Documents”), shall be consistent with this Term Sheet and section 
1123(a)(6) of the Bankruptcy Code and shall be in form and substance acceptable 
to the Required Consenting Lenders. 

Releases The Plan and order confirming the Plan shall provide customary mutual releases, 
with a customary exclusion for criminal acts, gross negligence, willful misconduct, 
and fraud, in each case, to the fullest extent permitted by law, for the benefit of 
the Debtors, the Reorganized Debtors, the Plan Administrator, the Purchaser (if 
any), each Consenting Stakeholder, the Prepetition Agent and the Debtors’ asset 
managers for the Salem Harbor facility as of the Effective Date, and with respect 
to each of the foregoing, such entity’s respective current and former affiliates, and 
such entity’s and its current and former affiliates’ current and former officers, 
managers, directors, equity holders (regardless of whether such interests are held 
directly or indirectly), principals, members, limited partners, general partners, 
predecessors, successors, assigns, subsidiaries, and each of their current and former 
officers, managers, directors, equity holders, principals, members, employees, 
agents, managed accounts or funds, management companies, fund advisors, 
advisory board members, financial advisors attorneys, accountants, investment 
bankers, consultants, representatives, and other professionals, each in their 
capacity as such (collectively, the “Released Parties”); provided, however, that 
notwithstanding the forgoing or anything else to the contrary in this Term Sheet or 
the RSA, such releases shall not extinguish claims against any Equity Party by any 
entity that is, was or becomes a holder of Credit Facility Claims for contribution or 
indemnification in respect of (i) any claims or causes of action asserted by 
Iberdrola Energy Projects, Inc. (or any successor or successor-in-interest thereto) 
against a holder of a Credit Facility Claim related to DevCo or the Credit 
Agreement or (ii) solely to the extent any such claims for contribution or 
indemnification are applicable to an Equity Party in such context, obligations 
associated with the demolition or remediation of real property assets of DevCo ((i) 
and (ii) together, the “Lender Preserved Indemnity and Contribution Claims”); 
provided, that the releases contemplated herein shall not release any claims, 
counterclaims, defenses or any rights related thereto of any Equity Party with 
respect to the Lender Preserved Indemnity and Contribution Claims. 

Such releases shall include, without limitation, releases by the Releasing Parties 
(defined below) of the Released Parties of any and all claims, obligations, rights, 
suits, damages, causes of action, remedies, and liabilities whatsoever, whether 
known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law, 
equity, or otherwise, including any derivative claims and avoidance actions, of the 
Salem Harbor Entities and such other Releasing Party, whether known or 
unknown, foreseen or unforeseen, existing or hereinafter arising, in law, equity, or 
otherwise, that the Salem Harbor Entities or such other Releasing Party would 
have been legally entitled to assert in its own right (whether individually or 
collectively), or on behalf of the holder of any claim or equity interest (whether 
individually or collectively) or other entity, based in whole or in part upon any act 
or omission, transaction, or other occurrence or circumstances existing or taking 
place at any time prior to or on the Effective Date arising from or related in any 
way in whole or in part to the Salem Harbor Entities or their affiliates or 
subsidiaries, the Prepetition Secured Loans, the Cash Collateral Orders, the Exit 
Facility Loans (if applicable), the Restructuring, the Bidding Procedures, the Sale 
Process, the Chapter 11 Cases, the purchase, sale, or rescission of the purchase or 

Case 22-10239    Doc 9    Filed 03/24/22    Page 96 of 101



9 
 

sale of any security of the Salem Harbor Entities, the subject matter of, or the 
transactions or events giving rise to, any claim or equity interest that is treated in 
the Plan, or the negotiation, formulation, or preparation of the Definitive 
Documentation or related agreements, instruments, or other documents.   

“Releasing Parties” shall include the Debtors, the Reorganized Debtors, the Plan 
Administrator, each Consenting Stakeholder, the Prepetition Agent, all holders of 
claims who vote to accept the Plan, all holders of claims that are unimpaired under 
the Plan that do not elect to opt out of granting the releases, all holders of claims 
that are entitled to vote under the Plan but that (i) do not vote to accept or reject the 
Plan and (ii) do not opt out of granting the releases, all holders of claims that vote 
to reject the Plan and do not opt out of granting the releases, and with respect to the 
Debtors, the Reorganized Debtors, the Plan Administrator and the Equity Parties, 
such entity’s and its current and former affiliates, and such entity’s and its current 
and former affiliates’ current and former members, directors, limited partners, 
general partners, managers, officers, equity holders (regardless of whether such 
interests are held directly or indirectly), predecessors, successors, and assigns, 
subsidiaries, and each of their respective current and former members, equity 
holders, officers, directors, managers, principals, members, employees, agents, 
advisory board members, financial advisors, attorneys, accountants, investment 
bankers, consultants, representatives, and other professionals, in each case, solely 
in their respective capacities as such with respect to such entity. 

Exculpation Customary exculpation provisions. 

Discharge Customary discharge provisions. 

Injunction Customary injunction provisions. 

*  *  *   
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Form of Transferee Joinder 

This joinder (this “Joinder”) to the Restructuring Support Agreement (the “Agreement”), 
dated as of [●], 2022, by and among:  (i) the Salem Harbor Entities and (ii) Consenting 
Stakeholders, is executed and delivered by [________________] (the “Joining Party”) as of 
[________________].  Each capitalized term used herein but not otherwise defined shall have 
the meaning ascribed to it in the Agreement. 

1. Agreement to be Bound.  The Joining Party hereby agrees to be bound by all of 
the terms of the Agreement, a copy of which is attached to this Joinder as Annex 1 (as the same 
has been or may be hereafter amended, restated, or otherwise modified from time to time in 
accordance with the provisions thereof).  The Joining Party shall hereafter be deemed to be a 
Party for all purposes under the Agreement and one or more of the entities comprising the 
Consenting Stakeholders. 

2. Representations and Warranties.  The Joining Party hereby represents and 
warrants to each other Party to the Agreement that, as of the date hereof, such Joining Party (a) is 
the legal or beneficial holder of, and has all necessary authority (including authority to bind any 
other legal or beneficial holder) with respect to, the Credit Facility Claims and/or Interests 
identified below its name on the signature page hereof, and (b) makes, as of the date hereof, the 
representations and warranties set forth in Section 18(a) of the Agreement to each other Party. 

3. Governing Law.  This Joinder shall be governed by and construed in accordance 
with the internal laws of the State of New York without regard to any conflicts of law provisions 
which would require the application of the law of any other jurisdiction. 

4. Notice.  All notices and other communications given or made pursuant to the 
Agreement shall be sent to: 

To the Joining Party at: 

[JOINING PARTY] 
[ADDRESS] 
Attn: 
Facsimile:  
Email: 

IN WITNESS WHEREOF, the Joining Party has caused this Joinder to be executed as of 
the date first written above. 
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[JOINING PARTY] 
 
  
  
By:  
Name:  
Title:  
 
 
Principal Amount of Credit Facility Claims:                         $_________________ 
 
Interests 
Interests in Highstar Footprint Holdings GP, LLC:              _________________ 
Class A LP Interests in Highstar Footprint Power Holdings L.P.                 _________________ 
Class B LP Interests in Highstar Footprint Power Holdings L.P.                 _________________ 
 
 
Notice Address: 
 
 
 
 
Fax:   
Attention:  
Email:  
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Annex 1 to the Form of Transferee Joinder 

Restructuring Support Agreement 
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	Salem Harbor - RSA Exhibit [Final].PDF
	Restructuring Support Agreement
	RECITALS
	AGREEMENT
	1. Certain Definitions.  The following terms used in this Agreement shall have the following definitions:
	(a) “Agreement” has the meaning set forth in the preamble hereof and includes, for the avoidance of doubt, all Exhibits and Schedules.
	(b) “Alternative Transaction” has the meaning set forth in Section 6(b) hereof.
	(c) “Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101–1532.
	(d) “Bankruptcy Court” means the United States Bankruptcy Court for the District of Delaware.
	(e) “Bidding Procedures” means the bidding procedures and deadlines, including the auction timing and related rules and limitations, in form and substance reasonably acceptable to the Prepetition Agent, that are approved by the Bankruptcy Court pursua...
	(f) “Bidding Procedures Order” means an order of the Bankruptcy Court approving the Bidding Procedures.
	(g) “Cash Collateral” means “cash collateral” as that term is defined in section 363(a) of the Bankruptcy Code.
	(h) “Cash Collateral Orders” means the Interim Cash Collateral Order and any order entered on a final basis approving the Debtors’ use of Cash Collateral.
	(i) “Chapter 11 Cases” has the meaning set forth in the recitals hereof.
	(j) “Claim” means any claim against the Debtors, whether or not asserted, as that term is defined in section 101(5) of the Bankruptcy Code.
	(k) “Credit Agreement” has the meaning set forth in the preamble hereof.
	(l) “Credit Facility Claims” has the meaning set forth in Section 2(a)(ii) hereof.
	(m) “Confirmation Hearing” means the hearing held by the Bankruptcy Court to consider confirmation of the Plan pursuant to sections 1128 and 1129 of the Bankruptcy Code.
	(n) “Confirmation Order” means an order of the Bankruptcy Court confirming the Plan in the Chapter 11 Cases.
	(o) “Consenting Equity Parties” has the meaning set forth in the preamble hereof.
	(p) “Consenting Stakeholder Affiliate” means an affiliate of a Consenting Stakeholder.
	(q) “Consenting Lenders” has the meaning set forth in the preamble hereof.
	(r) “Consenting Stakeholders” has the meaning set forth in the preamble hereof.
	(s) “Counsel to the Prepetition Agent” means Mayer Brown LLP, as counsel to the Prepetition Agent.
	(t) “Debtors” has the meaning set forth in the preamble hereof.
	(u) “Definitive Documentation” has the meaning set forth in Section 4(a) hereof.
	(v) “Defaulting Stakeholder” has the meaning set forth in Section 9(a) hereof.
	(w) “DevCo” has the meaning set forth in the preamble hereof.
	(x) “Disclosure Statement” means the disclosure statement in respect of the Plan, including all exhibits and schedules thereto, as approved by the Bankruptcy Court pursuant to section 1125 of the Bankruptcy Code.
	(y) “Effective Date” means the date upon which all conditions precedent to the effectiveness of the Plan have been satisfied or are expressly waived in accordance with the terms hereof, as the case may be, and on which the Restructuring Transactions b...
	(z) “Equity Party Consent Right” has the meaning set forth in Section 4(b) hereof.
	(aa) “Equity Parties” means, collectively, OCM-Highstar Footprint Aggregator LLC, in its capacity as a direct holder of limited partnership interests in TopCo, and any other direct holder of limited partnership interests in TopCo that become party to ...
	(bb) “Equity Party Counsel” means Munger Tolles & Olson LLP, in its capacity as counsel to OCM-Highstart Footprint Aggregator LLC.
	(cc) “Exit Facility” has the meaning set forth in the Restructuring Term Sheet.
	(dd) “Exit Facility Credit Agreement” has the meaning set forth in the Restructuring Term Sheet.
	(ee) “Exit Facility Documents” means, collectively, if applicable, the Exit Facility Credit Agreement, including any amendments, modifications, or supplements thereto, and together with any related notes, certificates, agreements, letters of credit, s...
	(ff) “Exhibits and Schedules” means, collectively, each of the exhibits attached to this Agreement, including the Restructuring Term Sheet, and any schedules to such exhibits.
	(gg) “Interests” means the common stock, preferred stock, limited liability company interests, partnership interests, and any other equity, ownership, or profits interests of any Debtor and options, warrants, rights, or other securities or agreements ...
	(hh) “Interim Cash Collateral Order” means the proposed form of order approving the Debtors’ use of Cash Collateral on an interim basis, in form and substance reasonably acceptable to the Required Consenting Lenders both as a Definitive Documentation ...
	(ii) “Lender/IEP State Court Action” means that certain action pending before the Supreme Court of the State of New York, captioned as Iberdrola Energy Projects v. MUFG Union Bank, N.A., et al., Case No. 653515/2021.
	(jj) “Lender Termination Event” has the meaning set forth in Section 8 hereof.
	(kk) “Milestones” has the meaning set forth in Section 5 hereof.
	(ll) “New Common Equity” has the meaning set forth in the Restructuring Term Sheet.
	(mm) “New Governance Documents” has the meaning set forth in the Restructuring Term Sheet.
	(nn) “Parties” has the meaning set forth in the preamble hereof.
	(oo) “Petition Date” means the date on which the Salem Harbor Entities commence the Chapter 11 Cases by filing voluntary petitions under chapter 11 of the Bankruptcy Code with the Bankruptcy Court.
	(pp) “Prepetition Agent” has the meaning set forth in the preamble hereof.
	(qq) “Prepetition Agent Advisors” means, collectively, Counsel to the Prepetition Agent, Potter Anderson & Corroon LLP, as Delaware counsel to the Prepetition Agent, Goodwin Procter LLP, as Massachusetts counsel to the Prepetition Agent, and PJT Partn...
	(rr) “Prepetition Credit Documents” has the meaning set forth in the preamble hereof.
	(ss) “Prepetition Secured Loans” has the meaning set forth in the preamble hereof.
	(tt) “Required Consenting Lenders” means Consenting Lenders that represent more than fifty percent (50%) of the aggregate Credit Facility Claims held by the Consenting Lenders.  Unless otherwise specified, any item or issue requiring a decision by Con...
	(uu) “Restructuring Term Sheet” has the meaning set forth in the recitals hereof.
	(vv) “Restructuring Transactions” has the meaning set forth in the recitals hereof.
	(ww) “RSA Effective Date” has the meaning set forth in Section 2 hereof.
	(xx) “Sale Process” has the meaning set forth in the Restructuring Term Sheet.
	(yy) “Sale Transaction” has the meaning set forth in the Restructuring Term Sheet.
	(zz) “Salem Harbor Entities” has the meaning set forth in the preamble hereof.
	(aaa) “Salem Harbor Termination Event” has the meaning set forth in Section 9 hereof.
	(bbb) “Securities Act” means the Securities Act of 1933, 15 U.S.C. §§ 77a–77aa, as amended.
	(ccc) “Solicitation Materials” means all solicitation materials with respect to the Plan, including the Disclosure Statement, the Solicitation Order, the related ballots, related notices, and any other forms related to solicitation of acceptances of t...
	(ddd) “Solicitation Motion” means the motion seeking entry of the Solicitation Order.
	(eee) “Solicitation Order” means the order entered by the Bankruptcy Court (1) granting approval of the Solicitation Materials and the Disclosure Statement as containing, among other things, “adequate information” as required by section 1125 of the Ba...
	(fff) “Termination Date” has the meaning set forth in Section 12(a) hereof.
	(ggg) “Transaction Election” has the meaning set forth in the Restructuring Term Sheet.
	(hhh) “Transfer” has the meaning set forth in Section 14(a) hereof.
	(iii) “Transferee Joinder” means a joinder substantially in the form attached hereto as Exhibit B.
	(jjj) “Transferor” has the meaning set forth in Section 14(a) hereof.

	2. RSA Effective Date.  This Agreement shall become effective, and the obligations contained herein shall become binding upon the Parties, upon the first date (such date, the “RSA Effective Date”) that:
	(a) this Agreement has been executed and delivered by all of the following:
	(i) each Salem Harbor Entity;
	(ii) Consenting Lenders holding, in aggregate, at least two-thirds in principal amount of all Claims and commitments (including, without limitation, Letter of Credit Loan commitments under the Prepetition Credit Documents) (the “Credit Facility Claims...
	(iii) the Equity Parties.

	(b) the reasonable and documented fees and out-of-pocket expenses of the Prepetition Agent Advisors invoiced and outstanding as of the date hereof have been paid in full in cash.

	3. Exhibits and Schedules Incorporated by Reference.  The Exhibits and Schedules are expressly incorporated herein and made a part of this Agreement, and all references to this Agreement shall include the Exhibits and Schedules.  In the event of any i...
	4. Definitive Documentation.
	(a) The definitive documents and agreements governing the Restructuring Transactions (collectively, the “Definitive Documentation”) shall include, without limitation:
	(i) this Agreement (as amended, modified, or otherwise supplemented);
	(ii) the Plan and any exhibit to the Plan or document contained in a supplement to the Plan that is not otherwise identified herein or in the Restructuring Term Sheet;
	(iii) the Confirmation Order and any motion or other pleadings related to the Plan, all exhibits thereto, or confirmation of the Plan;
	(iv) the Disclosure Statement, Solicitation Motion and the Solicitation Materials;
	(v) the motion by the Debtors seeking entry of the Solicitation Order and the Solicitation Order;
	(vi) the Cash Collateral Orders and any motions or other pleadings or documents to be filed in support of the entry of the Cash Collateral Orders;
	(vii) the (A) Bidding Procedures and any amendments, modifications, or supplements thereto, (B) motion by the Debtors seeking entry of the Bidding Procedures Order, (C) the Bidding Procedures Order, and (D) any asset purchase agreement entered into by...
	(viii) the Exit Facility Documents, if applicable; and
	(ix) the New Governance Documents, if applicable.

	(b) Except as set forth herein, the Definitive Documentation (and any modifications, restatements, supplements or amendments to any of them) will, after the RSA Effective Date, remain subject to negotiation and shall, upon completion, contain terms, c...

	5. Milestones.  The Salem Harbor Entities shall implement the Restructuring Transactions in accordance with the following milestones (the “Milestones”); provided that the Salem Harbor Entities may extend a Milestone only with the express prior written...
	(a) No later than March 23, 2022 at 11:59 p.m. (Prevailing Eastern Time), the Petition Date shall occur.
	(b) No later than three (3) business days following the Petition Date, the Bankruptcy Court shall have entered the Interim Cash Collateral Order.
	(c) No later than 9 days following the Petition Date, the Salem Harbor Entities shall have filed a motion seeking entry of the Bidding Procedures Order.
	(d) No later than 28 days following the Petition Date, the Salem Harbor Entities shall have filed the Plan, Disclosure Statement and Solicitation Motion.
	(e) No later than 30 days following the Petition Date, the Bankruptcy Court shall have entered a Cash Collateral Order approving the Debtors’ use of Cash Collateral on a final basis.
	(f) No later than 30 days following the Petition Date, the Bankruptcy Court shall have entered the Bidding Procedures Order.
	(g) No later than 65 days following the Petition Date, the Bankruptcy Court shall have entered the Solicitation Order approving the Disclosure Statement and Solicitation Materials.
	(h) No later than 14 days prior to the Confirmation Hearing, the Debtors shall make the Transaction Election.
	(i) No later than 110 days following the Petition Date, the Bankruptcy Court shall have entered the Confirmation Order.
	(j) No later than 150 days following the Petition Date, the Effective Date shall have occurred; provided, however, to the extent additional time is required for obtaining approval from the Federal Energy Regulatory Commission, this Milestone shall be ...

	6. Commitment of Consenting Stakeholders.  Each Consenting Stakeholder shall (severally and not jointly and severally) from the RSA Effective Date until the occurrence of a Termination Date (as defined in Section 12):
	(a) support and cooperate with the Salem Harbor Entities and make reasonable best efforts to consummate the Restructuring Transactions in accordance with the Plan and the terms and conditions of this Agreement, the Restructuring Term Sheet, and the ot...
	(b) not, directly or indirectly, seek, support, negotiate, engage in any discussions relating to, or solicit an Alternative Transaction (as defined below);
	(c) not withdraw, amend, or revoke (or cause to be withdrawn, amended, or revoked) its consent or vote with respect to the Plan; provided however, that upon the occurrence of a Termination Date all consents and votes tendered by the Consenting Stakeho...
	(d) support, and not object to, or delay or impede, or take any other action to interfere, directly or indirectly, with the Restructuring Transactions;
	(e) support, and not object to, or delay or impede, or take any other action to interfere, directly or indirectly, with the entry by the Bankruptcy Court of any of the Cash Collateral Orders, the Bidding Procedures Order, the Solicitation Order, or th...
	(f) solely with respect to the Consenting Lenders and subject to the Lender Voluntary Financing Right, negotiate with the Debtors in good faith regarding the sizing and terms of the Exit Facility, if any; provided, that the Debtors and Required Consen...
	(g) timely seek any required regulatory, governmental or third-party approvals that may be necessary to effectuate the Restructuring as contemplated by this Agreement;1F  and
	(h) to the extent any legal or structural impediment arises that would prevent, hinder, or delay the consummation of the Restructuring Transactions, negotiate in good faith appropriate additional or alternative provisions to address any such impedimen...

	7. Commitment of the Salem Harbor Entities.
	(a) Subject to clause (c) of this Section 7, the Salem Harbor Entities shall, from the RSA Effective Date until the occurrence of a Termination Date:
	(i) (A) support and take all reasonable actions necessary to implement and consummate the Restructuring in as timely a manner as practicable under applicable law and on the terms and conditions contemplated by this Agreement, the Restructuring Term Sh...
	(ii) timely file a formal objection, in form and substance reasonably acceptable to the Required Consenting Lenders, to any motion filed with the Bankruptcy Court by a third-party seeking the entry of an order (A) directing the appointment of a truste...
	(iii) timely file a formal objection, in form and substance reasonably acceptable to the Required Consenting Lenders, to any motion filed with the Bankruptcy Court by a third-party seeking the entry of an order challenging the validity, enforceability...
	(iv) timely comply with all Milestones;
	(v) timely seek any required regulatory, governmental or third-party approvals that may be necessary to effectuate the Restructuring as contemplated by this Agreement;
	(vi) to the extent that any legal or structural impediment arises that would prevent, hinder, or delay the consummation of the transactions contemplated in this Agreement or the Plan, negotiate in good faith appropriate additional or alternative provi...
	(vii) except in connection with the Sale Process, the Sale Transaction, and the Bidding Procedures, not sell, or file any motion or application seeking to sell, any assets other than in the ordinary course of business without the prior written consent...
	(viii) (A) not make or declare any dividends, distributions, or other payments on account of their equity and (B) not make any transfers (whether by dividend, distribution, or otherwise) to any direct or indirect parent entity or equityholder that is ...
	(ix) maintain their good standing under the laws of the state or other jurisdiction in which they are incorporated or organized;
	(x) promptly notify Counsel to the Prepetition Agent and the Equity Party Counsel in writing of the commencement of any governmental or third party complaints, litigations, investigations, or hearings (or communications indicating that the same may be...
	(xi) to the extent consistent with the exercise of the fiduciary duties of the Salem Harbor Entities, seek to avoid any preferential payments or liens made or imposed within the 90-day period prior to the Petition Date;
	(xii) if the Salem Harbor Entities know of a breach by any Party of such Party’s obligations, undertakings, representations, warranties, or covenants set forth in this Agreement, furnish prompt written notice (and in any event within two (2) business ...
	(xiii) negotiate with the Consenting Lenders in good faith regarding the sizing and terms of the Exit Facility, if any; provided, that the Debtors and Required Consenting Lender shall agree upon the sizing of the Exit Facility (in all cases subject to...
	(xiv) pay in cash (A) prior to the Petition Date, all reasonable and documented fees and out-of-pocket expenses accrued prior to the Petition Date for which invoices or receipts are furnished by the Prepetition Agent Advisors, (B) after the Petition D...

	(b) Except as otherwise contemplated by the Bidding Procedures, the Salem Harbor Entities shall not, directly or indirectly, at any time prior to consummation of the Restructuring Transactions, solicit, encourage or initiate any offer or proposal from...
	(c) Notwithstanding anything to the contrary in this Agreement, nothing in this Agreement shall require the Salem Harbor Entities or any directors, officers, managers, or members of the Salem Harbor Entities, each in its capacity as a director, office...
	(d) From and after the RSA Effective Date, the Salem Harbor Entities will operate the business of the Salem Harbor Entities in the ordinary course (including preserving all rights and assets necessary for such operation), maintain current payment with...

	8. Lender Termination Events.  The obligations of the Consenting Lenders under this Agreement shall automatically terminate upon the occurrence of any of the following events, unless waived, in writing (with email from counsel to the Prepetition Agent...
	(a) the failure to meet any of the Milestones unless (i) such failure is the result of any act, omission, or delay on the part of the Consenting Lenders, as the case may be, in violation of their obligations under this Agreement or (ii) such Milestone...
	(b) the occurrence of a material breach of this Agreement by any Salem Harbor Entity that has not been cured (if susceptible to cure) before the earlier of (i) five (5) business days after written notice to the Salem Harbor Entities of such material b...
	(c) the conversion of one or more of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code;
	(d) the dismissal of one or more of the Chapter 11 Cases;
	(e) the appointment of a trustee, receiver, or examiner with expanded powers beyond those set forth in section 1106(a)(3) and (4) of the Bankruptcy Code in one or more of the Chapter 11 Cases;
	(f) (i) any Definitive Documentation does not comply with Section 4 of this Agreement or (ii) any other document or agreement necessary to consummate the Restructuring Transactions is not reasonably acceptable (as applicable) to the Required Consentin...
	(g) the Salem Harbor Entities (i) amend or modify, or file a pleading seeking authority to amend or modify, any Definitive Documentation in a manner that is materially inconsistent with this Agreement, (ii) suspend, withdraw, or revoke their support f...
	(h) any Salem Harbor Entity (i) files or publicly announces that it will file any plan of reorganization other than the Plan or (ii) withdraws or publicly announces its intention not to support the Plan;
	(i) other than in connection with the Sale Process, the Sale Transaction, and the Bidding Procedures, any Salem Harbor Entity files any motion or application seeking authority to sell any material assets without the prior written consent of the Requir...
	(j) the issuance by any governmental authority, including the Bankruptcy Court, any regulatory authority, or any other court of competent jurisdiction, of any ruling or order enjoining the substantial consummation of any of the Restructuring Transacti...
	(k) the Bankruptcy Court enters any order authorizing the use of cash collateral that is not in the form of the applicable Cash Collateral Orders or otherwise consented to by the Required Consenting Lenders (such consent not to be unreasonably withhel...
	(l) the occurrence of any Event of Default under the Cash Collateral Orders (as defined therein, respectively) that has not been cured (if susceptible to cure) or waived in accordance with the terms of the Cash Collateral Orders;
	(m) a breach by any Salem Harbor Entity of any representation, warranty, or covenant of such Salem Harbor Entity set forth in Section 18 of this Agreement that could reasonably be expected to have a material adverse impact on the consummation of the R...
	(n) either (i) any Salem Harbor Entity, or any other party acting on behalf, of the Salem Harbor Entities, files a motion, application, or adversary proceeding (or any Salem Harbor Entity supports any such motion, application, or adversary proceeding ...
	(o) any Salem Harbor Entity terminates its obligations under and in accordance with Section 9 of this Agreement;
	(p) the Bankruptcy Court enters an order in the Chapter 11 Cases terminating any of the Salem Harbor Entities’ exclusive right to file a plan or plans of reorganization or to solicit acceptances thereof pursuant to section 1121 of the Bankruptcy Code;
	(q) the Bankruptcy Court enters an order granting relief from the automatic stay imposed by section 362 of the Bankruptcy Code authorizing any party to proceed against any material asset of any of the Salem Harbor Entities that would materially and ad...
	(r) the commencement of an involuntary case against any Salem Harbor Entity or the filing of an involuntary petition seeking bankruptcy, winding up, dissolution, liquidation, administration, moratorium, reorganization or other relief in respect of suc...
	(s) any Salem Harbor Entity (i) voluntarily commences any case or files any petition seeking bankruptcy, winding up, dissolution, liquidation, administration, moratorium, reorganization or other relief under any federal, state, or foreign bankruptcy, ...
	(t) if (i) any of the Cash Collateral Orders are reversed, stayed, dismissed, vacated, reconsidered, modified, or amended without the consent of the Required Consenting Lenders, or (ii) a motion for reconsideration, reargument, or rehearing with respe...
	(u) if (i) the Solicitation Order or the Confirmation Order are reversed, stayed, dismissed, vacated, reconsidered, modified, or amended without the consent of the Required Consenting Lenders, or (ii) a motion for reconsideration, reargument, or rehea...
	For the avoidance of doubt, subject to Section 10, any written waiver of the occurrence of a Lender Termination Event granted in writing (with email from counsel to the Prepetition Agent being sufficient) by the Required Consenting Lenders shall bind ...

	9. Salem Harbor Entities’ Termination Events.  Each Salem Harbor Entity may, upon notice to the Consenting Stakeholders, terminate its obligations under this Agreement upon the occurrence of any of the following events (each, a “Salem Harbor Terminati...
	(a) a breach by a Consenting Lender or a Consenting Equity Party (such Consenting Stakeholder in breach, a “Defaulting Stakeholder”) of any obligation, representation, warranty, or covenant of such Consenting Lender or Consenting Equity Party, as appl...
	(b) if the board of managers (or equivalent governing body) of any Salem Harbor Entity determines, and notifies Counsel to the Prepetition Agent and the Equity Party Counsel within twenty-four (24) hours of such determination, after receiving written ...
	(c) the issuance by any governmental authority, including the Bankruptcy Court, any regulatory authority, or any other court of competent jurisdiction, of any ruling or order enjoining the substantial consummation of any of the Restructuring Transacti...

	10. Individual Termination.
	(a) Any Consenting Stakeholder may terminate this Agreement as to itself only, upon written notice to the other Parties, in the event that:
	(i) such Consenting Stakeholder has transferred all (but not less than all) of its Credit Facility Claims or Interests in accordance with Section 14 of this Agreement (such termination shall be effective on the date on which such Consenting Stakeholde...
	(ii) this Agreement is amended without its consent in such a way as to alter any of the material terms hereof in a manner that is disproportionately adverse or that results in non-pro rata treatment to such Consenting Stakeholder as compared to simila...

	(b) In addition to the termination rights set forth in Section 10(a) above, each Consenting Equity Party may terminate this Agreement as to itself only, upon written notice to the other Parties, in the event that:
	(i) this Agreement is terminated by the Required Consenting Lenders pursuant to Section 8 hereof; or
	(ii) absent the prior written consent of the Consenting Equity Parties, the provisions of any Definitive Documentation, including any amendments, supplements or modifications thereto, do not comply with the Equity Party Consent Right; provided, that s...


	11. Mutual Termination; Automatic Termination.  This Agreement and the obligations of all Parties hereunder may be terminated by mutual written agreement by each of the Salem Harbor Entities and the Required Consenting Lenders.  Notwithstanding anythi...
	12. Effect of Termination.
	(a) The earliest date on which termination of this Agreement as to a Party is effective in accordance with Sections 8, 9, 10 or 11 of this Agreement shall be referred to, with respect to such Party, as a “Termination Date”.
	(b) Upon the occurrence of a Termination Date, the terminating Party’s obligations under this Agreement shall be terminated effective immediately, and such Party or Parties shall be released from its commitments, undertakings, and agreements; provided...

	13. Cooperation and Support.  The Salem Harbor Entities shall provide draft copies of all material “first day” motions, applications, and other material documents related to the Definitive Documentation that any Salem Harbor Entity intends to file wit...
	14. Transfers of Claims.
	(a) No Consenting Stakeholder shall (i) sell, transfer, assign, pledge, grant a participation interest in, or otherwise dispose of, directly or indirectly, any of its right, title, or interest in respect of any of such Consenting Stakeholder’s Credit ...
	(b) Notwithstanding anything herein to the contrary, the foregoing Clause (a) of this Section 14 shall not preclude any Consenting Stakeholder from transferring Credit Facility Claims or Interests to a Consenting Stakeholder Affiliate, which Consentin...
	(c) Any Transfer made in violation of this Section 14 shall be deemed null and void ab initio and of no force or effect, regardless of any prior notice provided to the Salem Harbor Entities and/or any Consenting Stakeholder, and shall not create any o...
	(d) This Section 14 shall not impose any obligation on the Salem Harbor Entities to issue any “cleansing letter” or otherwise publicly disclose information for the purpose of enabling a Consenting Stakeholder to transfer any of its Credit Facility Cla...

	15. Further Acquisition of Claims or Interests.  Except as set forth in Section 14, nothing in this Agreement shall be construed as precluding any Consenting Stakeholder or any of its affiliates from acquiring any Claims, Interests, or Credit Facility...
	16. Fees and Expenses.  In accordance with and subject to Section 7(a)(xiii) hereof and the Cash Collateral Orders, the Salem Harbor Entities shall pay or reimburse when due all reasonable and documented fees and out-of-pocket expenses (including reas...
	17. Consents and Acknowledgments.
	(a) Each Party irrevocably acknowledges and agrees that this Agreement is not and shall not be deemed to be a solicitation for acceptances of the Plan.  The acceptance of the Plan by each of the Consenting Stakeholder will not be solicited until such ...
	(b) By executing this Agreement, each Consenting Lender (including, for the avoidance of doubt, any entity that may execute this Agreement or a Transferee Joinder after the RSA Effective Date) forbears from exercising remedies with respect to any Defa...

	18. Representations and Warranties.
	(a) Each Consenting Lender and Consenting Equity Party, as applicable, hereby represents and warrants on a several and not joint and several basis for itself and not any other person or entity that the following statements are true, correct, and compl...
	(i) it has the requisite organizational power and authority to enter into this Agreement and to carry out the transactions contemplated by, and perform its respective obligations under, this Agreement;
	(ii) the execution and delivery of this Agreement and the performance of its obligations hereunder have been duly authorized by all necessary corporate or other organizational action on its part;
	(iii) the execution and delivery by it of this Agreement does not (A) violate its certificates of incorporation, or bylaws, or other organizational documents, or (B) result in a breach of, or constitute (with due notice or lapse of time or both) a def...
	(iv) this Agreement is its legally valid and binding obligation, enforceable against it in accordance with its terms, except as enforcement may be limited by bankruptcy, insolvency, reorganization, moratorium, or other similar laws relating to or limi...
	(v) the execution, delivery, and performance by it of this Agreement does not require any registration or filing with, the consent or approval of, notice to, or any other action with any federal, state, or other governmental authority or regulatory bo...
	(vi) such Consenting Lender is an “accredited investor” within the meaning of Rule 501 of Regulation D promulgated under the Securities Act;
	(vii) such Consenting Stakeholder has sufficient knowledge and experience to evaluate properly the terms and conditions of this Agreement, and has been afforded the opportunity to consult with its legal and financial advisors with respect to its decis...
	(viii) such Consenting Lender acknowledges the Salem Harbor Entities’ representation and warranty that the issuance and any resale of the New Common Equity pursuant to the Plan is intended to be exempt from registration under the Securities Act pursua...
	(ix) it (A) either (1) is the sole owner of the Credit Facility Claims and/or Interests identified below its name on its signature page hereof and in the amounts set forth therein, free and clear of all claims, liens, encumbrances, charges, equity opt...

	(b) Each Salem Harbor Entity hereby represents and warrants on a joint and several basis (and not any other person or entity other than the Salem Harbor Entities) that the following statements are true, correct, and complete, to the best of its actual...
	(i) it has the requisite corporate or other organizational power and authority to enter into this Agreement and to carry out the transactions contemplated by, and perform its respective obligations under, this Agreement;
	(ii) the execution and delivery of this Agreement and the performance of its obligations hereunder have been duly authorized by all necessary corporate or other organizational action on its part;
	(iii) the execution and delivery by it of this Agreement does not (A) violate its certificates of incorporation, or bylaws, or other organizational documents, or those of any of its affiliates in any material respect, or (B) result in a breach of, or ...
	(iv) the execution, delivery, and performance by it of this Agreement does not require any registration or filing with, the consent or approval of, notice to, or any other action with any federal, state, or other governmental authority or regulatory b...
	(v) the issuance of and any resale of the New Common Equity pursuant to the Plan is intended to be exempt from registration under the Securities Act pursuant to Section 4(a)(2) of the Securities Act and Regulation D thereunder or pursuant to section 1...
	(vi) subject to the provisions of sections 1125 and 1126 of the Bankruptcy Code, this Agreement is its legally valid and binding obligation, enforceable against it in accordance with its terms, except as enforcement may be limited by bankruptcy, insol...
	(vii) it has sufficient knowledge and experience to evaluate properly the terms and conditions of the Plan and this Agreement, and has been afforded the opportunity to consult with its legal and financial advisors with respect to its decision to execu...


	19. Survival of Agreement.  Each of the Parties acknowledges and agrees that this Agreement is being executed in connection with negotiations concerning a possible financial restructuring of the Salem Harbor Entities and in contemplation of possible c...
	20. Settlement Discussions.  The Parties acknowledge that this Agreement, the Plan, and all negotiations relating hereto are part of a proposed settlement of matters that could otherwise be the subject of litigation.  Pursuant to Rule 408 of the Feder...
	21. Relationship Among Parties.
	(a) None of the Consenting Lenders shall have any fiduciary duty, any duty of trust or confidence in any form, or other duties or responsibilities to each other, the Salem Harbor Entities or their affiliates, or any of the Salem Harbor Entities’ or th...
	(b) The obligations of each Consenting Stakeholder are several and not joint with the obligations of any other Consenting Stakeholder.  Nothing contained herein and no action taken by any Consenting Stakeholder shall be deemed to constitute the Consen...
	(c) The Consenting Stakeholder are not part of a “group” (within the meaning of Section 13(d)(3) or Section 14(d)(2) of the Securities Exchange Act of 1934, as amended or any successor provision), including any group acting for the purpose of acquirin...
	(d) The Salem Harbor Entities understand that the Consenting Stakeholders are engaged in a wide range of financial services and businesses, and in furtherance of the foregoing, the Salem Harbor Entities acknowledge and agree that the obligations set f...

	22. Specific Performance.  It is understood and agreed by the Parties that money damages may be an insufficient remedy for any breach of this Agreement by any Party and each non-breaching Party shall be entitled to seek specific performance and injunc...
	23. Governing Law & Jurisdiction.  This Agreement shall be governed by, and construed in accordance with, the laws of the State of New York, without regard to such state’s choice of law provisions which would require the application of the law of any ...
	24. Waiver of Right to Trial by Jury.  Each of the Parties waives any right to have a jury participate in resolving any dispute, whether sounding in contract, tort or otherwise, between any of the Parties arising out of, connected with, relating to, o...
	25. Successors and Assigns.  Subject to Section 14, neither this Agreement nor any of the rights or obligations hereunder may be assigned by any Party hereto without the prior written consent of the other Parties hereto, and then only to a Person who ...
	26. No Third-Party Beneficiaries.  Unless expressly stated herein, this Agreement shall be solely for the benefit of the Parties and no other person or entity shall be a third-party beneficiary of this Agreement.
	27. Notices.  All notices (including, without limitation, any notice of termination or breach) and other communications from any Party hereunder shall be in writing and shall be deemed to have been duly given if personally delivered by courier service...
	(a) If to any Salem Harbor Entity:
	(b) If to the Consenting Lenders, to the notice address provided on such Consenting Lender’s signature page
	With a copy to:
	(c) If to the Consenting Equity Parties, to the notice address provided on such Consenting Equity Party’s signature page
	With a copy to:

	28. Entire Agreement.  This Agreement (including the Exhibits and Schedules) constitutes the entire agreement of the Parties with respect to the subject matter of this Agreement, and supersedes all prior negotiations, agreements, and understandings, w...
	29. Waivers; Amendments.  Except as otherwise provided herein, this Agreement may not be modified, amended, or supplemented, and no term or provision hereof or thereof waived, without the prior written consent of the Salem Harbor Entities and the Requ...
	30. Reservation of Rights.
	(a) Except as expressly provided in this Agreement or the Restructuring Term Sheet, including, without limitation, Section 6(a) of this Agreement, nothing herein is intended to, or does, in any manner waive, limit, impair, or restrict the ability of a...
	(b) Without limiting clause (a) of this Section 30 in any way, if this Agreement is terminated for any reason, nothing shall be construed herein as a waiver by any Party of any or all of such Party’s rights, remedies, claims, and defenses and the Part...

	31. Counterparts.  This Agreement may be executed in one or more counterparts, each of which, when so executed, shall constitute the same instrument, and the counterparts may be delivered by facsimile transmission or by electronic mail in portable doc...
	32. Public Disclosure.  The Salem Harbor Entities shall deliver drafts to Counsel to the Prepetition Agent and the Consenting Equity Parties of any press releases and public documents that constitute disclosure of the existence or terms of this Agreem...
	33. Severability. If any portion of this Agreement shall be held to be invalid, unenforceable, void or voidable, or violative of applicable law, the remaining portions of this Agreement insofar as they may practicably be performed shall remain in full...
	34. Headings.  The section headings of this Agreement are for convenience of reference only and shall not, for any purpose, be deemed a part of this Agreement.
	35. Interpretation.  This Agreement is the product of negotiations among the Parties, and the enforcement or interpretation hereof, is to be interpreted in a neutral manner, and any presumption with regard to interpretation for or against any Party by...
	36. Computation of Time. Rule 9006(a) of the Federal Rules of Bankruptcy Procedure applies in computing any period of time prescribed or allowed herein only to the extent such period of time governs a Milestone pertaining to the entry of an order by t...
	37. Remedies Cumulative; No Waiver. All rights, powers, and remedies provided under this Agreement or otherwise available in respect hereof at law or in equity shall be cumulative and not alternative, and the exercise of any right, power, or remedy th...
	38. Additional Parties.  Without in any way limiting the provisions hereof, additional holders of Credit Facility Claims may elect to become Parties by executing and delivering to the Salem Harbor Entities and Counsel to the Prepetition Agent a counte...
	[Signature pages follow]
	1. Agreement to be Bound.  The Joining Party hereby agrees to be bound by all of the terms of the Agreement, a copy of which is attached to this Joinder as Annex 1 (as the same has been or may be hereafter amended, restated, or otherwise modified from...
	2. Representations and Warranties.  The Joining Party hereby represents and warrants to each other Party to the Agreement that, as of the date hereof, such Joining Party (a) is the legal or beneficial holder of, and has all necessary authority (includ...
	3. Governing Law.  This Joinder shall be governed by and construed in accordance with the internal laws of the State of New York without regard to any conflicts of law provisions which would require the application of the law of any other jurisdiction.
	4. Notice.  All notices and other communications given or made pursuant to the Agreement shall be sent to:




