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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
 
In re: 
 
Alcor Energy, LLC,1  
 
   Debtor. 
 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 18-12839 (___) 
 
Hearing Date: TBD 
Objection Deadline: TBD 
 

 
DEBTOR’S MOTION FOR AN ORDER DIRECTING THAT AN OFFICIAL  

COMMITTEE OF UNSECURED CREDITORS NOT BE APPOINTED 
 

Alcor Energy, LLC (the “Debtor”) hereby moves (this “Motion”) the Court for entry of 

an order, substantially in the form attached hereto as Exhibit A (the “Proposed Order”), pursuant 

to section 1102(a)(3) of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the 

“Bankruptcy Code”), directing that an official committee of unsecured creditors (a “Committee”) 

not be appointed in this case.  In support of this Motion, the Debtor relies upon and incorporates 

by reference the Declaration of Don Pitts, Chief Financial Officer, in Support of Chapter 11 

Petition and First Day Motions (the “First Day Declaration”),2 filed concurrently herewith.  In 

further support of this Motion, the Debtor respectfully represents as follows: 

JURISDICTION AND VENUE 

1. The Court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 

1334 and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware dated as of February 29, 2012.  This is a core proceeding under 28 U.S.C. 

                                                 
1  The last four digits of the Debtor’s taxpayer identification number are 0924.  The Debtor’s address is 7754 East 
Velocity Way, Mesa, Arizona 85212. 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the First Day 
Declaration. 
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§ 157(b).  Venue of this case and this Motion in this District is proper under 28 U.S.C. §§ 1408 

and 1409.  

2. The statutory predicate for the relief requested herein is section 1102(a)(3) of the 

Bankruptcy Code. 

3. Under Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of 

the United States Bankruptcy Court for the District of Delaware, the Debtor consents to the entry 

of a final judgment or order with respect to this Motion if it is determined that the Court would 

lack Article III jurisdiction to enter such final order or judgment absent the consent of the parties. 

BACKGROUND 

4. On the date hereof (the “Petition Date”), the Debtor commenced a case by filing a 

petition for relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Case”) as a “small 

business debtor” as that term is defined in the Bankruptcy Code. 

5. The Debtor continues to operate its business and manage its properties as a debtor 

and debtor in possession under sections 1107(a) and 1108 of the Bankruptcy Code.   

6. To date, no Committee has been appointed in the Chapter 11 Case by the Office 

of the United States Trustee for the District of Delaware (the “United States Trustee”).  No 

trustee or examiner has been appointed in the Chapter 11 Case. 

7. Additional factual background information regarding the Debtor, including its 

business operations, its corporate and capital structure, and the events leading to the Chapter 11 

Case, is set forth in detail in the First Day Declaration, which is incorporated herein by reference.  

RELIEF REQUESTED 

8. Because the Debtor is a small business as defined in section 101(51D)(A) of the 

Bankruptcy Code, the Court may, upon a showing of cause, order that a Committee not be 
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appointed.  11 U.S.C. § 1102(a)(3).  The Debtor respectfully submits that such cause exists in the 

Chapter 11 Case, and requests that the Court entered the Proposed Order directing that a 

Committee not be appointed. 

BASIS FOR RELIEF REQUESTED 

9. The Debtor in the Chapter 11 Case has elected to proceed as a small-business 

debtor.3  Section 1102(a)(3) of the Bankruptcy Code provides that “[o]n request of a party in 

interest in a case in which the debtor is a small business debtor and for cause, the court may 

order that a committee of creditors not be appointed.” 11 U.S.C. § 1102(a)(3).  

10. The Bankruptcy Code does not define what constitutes “cause” under section 

1102(a)(3); however, it is understood to be “a flexible standard allowing the court to take into 

account all of the relevant facts and circumstances.”  7 Richard Levin & Henry J. Sommer, 

Collier on Bankruptcy ¶ 1102.04[2] (16th ed. 2018). 

11. Pursuant to the Motion for Interim and Final Orders (A) Authorizing the Debtor 

to Use Cash Collateral, (B) Authorizing the Debtor to Obtain Post-Petition Financing, 

(C) Granting Superpriority Security Interests and Superpriority Administrative Expense Status to 

Existing Lender, (E) Scheduling a Final Hearing, and (F) Granting Related Relief, filed 

contemporaneously herewith, the Debtor is seeking approval of the DIP Facility which will 

provide the Debtor with the requisite liquidity to support the Chapter 11 Case and to continue its 

operations.  The Debtor firmly believes that, while the DIP Facility will provide sufficient 

                                                 
3 Section 101(51D)(A) of the Bankruptcy Code defines a small business debtor to mean: 
 

a person engaged in commercial or business activities . . . that has aggregate noncontingent 
liquidated secured and unsecured debts as of the date of the petition or the date of the filing of the 
order for relief in an amount not more than $2,566,050 (excluding debts owed to 1 or more 
affiliates or insiders) for a case in which the United States trustee has not appointed under section 
1102(a)(1) a committee of unsecured creditors or where the court has determined that the 
committee of unsecured creditors is not sufficiently active and representative to provide effective 
oversight of the debtor. 
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funding to enable the Debtor to pay its post-petition debts as and when they come due, including 

the fees for its proposed counsel and fees owed to the United States Trustee, it cannot support the 

financial strain of additional professionals and expenses in the Chapter 11 Case that would result 

from the appointment of a Committee. 

12. It is certainly not the Debtor’s intent to withhold information from creditors.  If 

the Court wishes, the Debtor will serve additional notices and make additional disclosures as 

appropriate to as many creditors as the Court deems necessary, which notices would be 

substantially less costly than the appointment of a Committee.  Notably, given that the Debtor 

has only existed since May 19, 2017, its creditor body is very limited. 

13. The need for a Committee in the Chapter 11 Case is further obviated by the 

additional oversight by the United States Trustee and the expanded reporting requirements that 

stem from the Debtor’s election to proceed as a small business debtor.  These requirements are 

specifically designed to protect unsecured creditors in this type of case.  See 28 U.S.C. 

§§ 586(a)(3), (7) (imposing additional monitoring requirements on the United States Trustee in 

small business cases); see also 11 U.S.C. § 308(b) (imposing additional reporting requirements 

on small business debtors). 

14. These additional reporting requirements, combined with the small and 

sophisticated make-up of the Debtor’s creditor body are sufficient to protect the interests of the 

unsecured creditors in the Chapter 11 Case.  Therefore, the appointment of a Committee would 

be unnecessary in the Chapter 11 Case and the Court should enter the Proposed Order directing 

that one not be appointed. 
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NOTICE 

15. Notice of this Motion shall be given to (i) the United States Trustee; (ii) the 

Office of the United States Attorney for the District of Delaware; (iii) the Internal Revenue 

Service; (iv) counsel for the DIP lender; (v) those creditors holding the twenty (20) largest 

unsecured claims against the Debtor’s estate; and (vi) all parties who have filed a notice of 

appearance and request for service of papers pursuant to Bankruptcy Rule 2002.  The Debtor 

submits that, in light of the nature of the relief requested, no other or further notice is necessary 

or required. 

CONCLUSION 

For all of these reasons, the Debtor respectfully requests that the Court enter the Proposed 

Order (i) granting the relief requested herein and (ii) granting to the Debtor such other and 

further relief as may be just and proper. 

 
 

Dated: December 19, 2018 /s/ Elizabeth S. Justison 
 Wilmington, Delaware YOUNG CONAWAY STARGATT & TAYLOR, LLP 
 M. Blake Cleary (No. 3614) 
 Joseph M. Barry (No. 4421) 
 Ian J. Bambrick (No. 5455) 

Elizabeth S. Justison (No. 5911) 
 Rodney Square 
 1000 North King Street 
 Wilmington, Delaware 19801 
 Tel:  (302) 571-6600 
 Fax:  (302) 571-1253 
  
 Proposed Counsel for Debtor and Debtor in Possession 
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EXHIBIT A 

Proposed Order
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
 
In re: 
 
Alcor Energy, LLC,1  
 
   Debtor. 
 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 18-12839 (___) 
 
 
Ref. Docket No. ___ 
 

 
ORDER DIRECTING THAT AN OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS NOT BE APPOINTED 
 

Upon the motion (the “Motion”)2 of the Debtor for an order, pursuant to section 

1102(a)(3) of the Bankruptcy Code, directing that a Committee not be appointed in the Chapter 

11 Case; and it appearing that this Court has jurisdiction over this matter pursuant to 28 U.S.C. 

§§ 1334(b) and 157, and the Amended Standing Order of Reference from the United States 

District Court for the District of Delaware, dated as of February 29, 2012; and it appearing that 

venue of the Chapter 11 Case and the Motion in this district is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409; and it appearing that this matter is a core proceeding pursuant to 28 U.S.C. 

§ 157(b); and upon consideration of the First Day Declaration; and due and sufficient notice of 

the Motion having been given under the particular circumstances; and it appearing that no other 

or further notice is necessary; and this Court having determined that it may enter a final order 

consistent with Article III of the Constitution; and it appearing that the relief requested in the 

Motion is in the best interests of the Debtor, its estate, its creditors, and other parties in interest; 

and after due deliberation thereon; and good and sufficient cause appearing therefor; it is hereby, 

                                                 
1  The last four digits of the Debtor’s taxpayer identification number are 0924.  The Debtor’s address is 7754 East 
Velocity Way, Mesa, Arizona 85212. 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Motion. 
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ORDERED, ADJUDGED, AND DECREED that: 

1. The Motion is GRANTED, as set forth herein. 

2. A Committee shall not be appointed in the Chapter 11 Case. 

3. This Court shall retain jurisdiction with respect to any matters related to or arising 

from the implementation of this Order. 

 

Dated: _________________, 2019 
 Wilmington, Delaware 
 

 

____________________________________ 
 
UNITED STATES BANKRUPTCY JUDGE 
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